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Where a Maryland testatrix devises her undivided interest in 
District of Columbia real estate valued at $193, 000 to her District of 
Columbia brother "subject to whatever claim or lien!’ the devisee "may 
have thereon" and the testatrix is indebted to the devisee in a sum in 
excess of $72,000, and where the devisee did not file any formal debt 
claim in the probate proceedings in Maryland or District of Columbia, 
did the District of Columbia Tax Court err in sustaining the assessment 
of an inheritance tax on the devise at its full value without any deduction 
for the debt due to the devisee and in a denial of a refund of the in- 
heritance tax paid as a result? 


Did the District of Columbia Tax Court err in ruling that the mere 
failure of the devisee to file a debt claim in the probate proceedings 
warranted the imposition of an inheritance tax on the full value of the 





devised interest in the real estate with complete disregard of the debt 
of testatrix to the devisee ? | 
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JURISDICTIONAL STATEMENT 








This petition for review is founded upon August 17, 1937, 50 Stat. 


673, ch. 690, title IX, Section 4; as added May 16, 


ch. 223, Sec. 8; as amended July 10, 1952, 66 Stat. 


1938, 52 Stat. 371, 
544, ch. 649, 


Section 3(b). Title 47 Section 47-2404 District of Columbia Code 


(1951 ed.) Supp. IV. 


The Findings of Fact and Opinion of the District of Columbia Tax 
App. 26. 


Court are at App. 15 and the Petition for Review at 








2 
STATEMENT OF CASE 


George Hyman, petitioner, and his sister Leah Rome, testatrix, 
owned undivided interests in certain real estate in the District of 
Columbia. (Findings of Fact 3, 7. App. 15, 16). At the time of her 
death, testatrix was indebted to petitioner in a sum exceeding 
$72,000.00. (Findings of Fact 3, 9. App. 16, 17) The interest of 
testatrix in the real estate was worth $193, 000.00. (Findings of 
‘Fact 4, App. 15). In her Will, testatrix devised to petitioner the 
District of Columbia real estate "subject to whatever claim or lien 
the said George Hyman may have thereon." (Findings of Fact 5, 
App. 15, 16 and Exhibit 5, App. 10). Petitioner did not file any debt 
claim in the probate proceedings in either Maryland where testatrix 
had been domiciled or the District of Columbia where the real estate 
is located. (Findings of Fact 1, 2, 11, App. 15, 17). 


In computing the inheritance tax on the devisee, the District of 
Columbia assessor did not deduct the debt of the testatrix to the devisee: 
(Findings of Fact 12, App. 17). The District of Columbia Tax Court 
sustained the assessment and denied a refund of the overpayment of 
inheritance tax. 


STATUTE INVOLVED 


Taxes shall be imposed in relation to estates of decedents, the 
shares of beneficiaries of such estates, and gifts as hereinafter pro- 
vided: 

(a) All real property and tangible and intangible personal property, 
or any interest therein, having its taxable situs in the District of 
Columbia, transferred from any person who may die seized or pos- 
sessed thereof, either by will or by law, or by right of survivorship, ***. 

(b) So much of said property so transferred to each of the brothers 
and sisters of the whole or half blood of the decedent shall be subject to 
a tax as follows: * * * 8 per centum of so much of said property as is 








3 
in excess of $100, 000 and not in excess of $500, 000; * * *. 


Aug. 17, 1937, 50 Stat. 683 ch. 690, title V, Section 1; May 16, 
1938, 52 Stat. 360, ch. 223, Sec. 5(a); July 26, 1939, 53 Stat. 1111, 
ch. 367, title V artI Sec. 1, June 24, 1946, 60 Stat. 303, ch. 462, 
Sec. 1; Sec. 47-1601 D.C. Code (1951 ed). | 


STATEMENT OF POINTS 


The District of Columbia Tax Court erred in sustaining the 
Assessor who failed to deduct the debt of the testatrix to the petitioner 


from the value of the devise in calculating the inheritance tax imposed 





on the petitioner and in ruling that the filing of a formal debt claim in 
the probate proceedings was essential to the deduction. 


The District of Columbia Tax Court erred in denying a refund 
to the petitioner of the inheritance tax paid or any part thereof by ruling 
that the full value of the devised real estate was taxable to the petitioner 
despite the Findings of Fact 8 and 9 (App. 16, 17) of an indebtedness to 
the petitioner on the part of the testatrix. | 


SUMMARY OF ARGUMENT 


I. An inheritance tax is measured by what the beneficiary re- 


ceives. | 
Il. A. We submit that the approach taken by the Tax Court is 
the result of erroneously considering "subject" clauses to be fre- 
quently found in deeds but seldom in wills with a consequent straying 
into strange paths and unmindful of the common law rule of exoneration 
of realty and the close scrutiny of wills by courts to find an intent on 
the part of a testatrix against exoneration. The will of the testatrix 
spells out that the devised real estate is subject to the claim of the 
devisee. Testatrix was not interested in devising the said real estate 
to her brother and in addition require her estate to pay him the money 
she owed him. | 
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B. As a result of the error in the basic premise in the Opinion 
of the Tax Court Judge, he cites cases that are not applicable to the 
issue. 
Ill. The approach taken by the Tax Court is also founded on a 
misconception of the law in the District of Columbia anent the administra- 


tion of decedent's estate. 


A. In the District of Columbia there is no need to file a formal 
debt claim in a probate proceedings in order to have a decedent's 
personal representative pay or honor the debt. 

B. Substance rather than form should govern. The devisee should 
pay an inheritance tax only on what he receives which in this case is the 
value of the real estate minus the debt of the testatrix to the devisee. 


ARGUMENT 
I. 


NATURE OF INHERITANCE TAX 
WARRANTS REVERSAL 
Inheritance taxes are levied upon the succession and are based 
on the benefits to which the heirs or legatees succeed. Nossaman, 
‘Trust Administration and Taxation, Vol 2, Section 755, page 385. 


Tax Court Judge Morgan properly states in his Opinion (App. 18): 
"An inheritance tax is measured by what the beneficiary receives." 


The Tax Court recognizes that if A bequeaths his entire estate 
worth grossly $10,000 to B, but owes $5,000 to C, which must be 
paid, then B, would only receive $5,000 which would be the measure 
of the tax. (App. 18) 


The Tax Court also realizes that the Attorney General of Maryland 
on November 29, 1954, ruled that the inheritance tax due from a grand- 
son-devisee Should be diminished in the same proportion that the devise 
to him was diminished in value by the charge upon it of the decedent's 
debts. (CCH, Inheritance, Estate and Gift Tax Rep. 1954, p. 90547; 
Baltimore Daily Record, January 12, 1955.) (App. 19). 


A 
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The Attorney General of Maryland has taken this view on other 
occasions, see 23 Opinions of the Attorney General 529. 


However, Judge Morgan suggests that it must not be overlooked 
that the debt considered by the Maryland Attorney General was owed 
to someone other than the devisee, and was an encumbrance against 
the devised property. 





Should there be a distinction between a debt of) the testatrix to a 
devisee which must first come out of the devised property and the debt 
of the testatrix to a third party which is also a charge upon the devised 
property in deciding what "the beneficiary receives" for inheritance 


tax purposes ? Is it just to draw such a distinction ? | 


Il. 


A. DEVISE TO PETITIONER IS 
NOT SUBJECT TO EXONERATION 
The devise of the interest of decedent in the real estate to petitioner 
"subject to whatever claim or lien the said George Hyman may have 
thereon" leads Tax Court Judge Morgan to say in his Opinion (App. 19, 
20): | 


" 'Subject’ clauses, similar but in somewhat differing language 
from that in the will, are frequently found in deeds, but seldom in wills. 
A clause in a deed to the effect that property is conveyed subject to an 
encumbrance means that the equity only is transferred. * * *'"' (emphasis 
supplied) 


Thus the Tax Court appears to have overlooked the legal literature 
and cases involving ‘'exonerating realty."' See Wills, Executors and 
Trustees, Grange, Staub, Blackford (1950) pages sii 150; I American 
Law of Property, pages 661, 667, 669. 





Let us look at IT American Law of Property 7 cites Sheehy v. 
O'Donoghue, 68 App. D.C. 127, 94 F. 2d 252 (1937); with approval: 
eee | 
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"When a devise is made ‘subject to debts,' or 
‘after payment of debts', the question arises as to 
whether these words exonerate the personalty or 
other devised realty which would otherwise bear or 
at least share the burden of debts. The modern 
decisions do not deal with this problem as one of a 
charge but rather as a question of construction of 
the provisions of the particular will in the light of 
the facts and circumstances surrounding the testator 
and his estate. This is a realistic and desirable 
approach." (Sec. 14.24 Page 661) 


"If devised land is subject to a mortgage or other 
lien placed thereon by the testator, it is clear in ab- 
sence of statute or testamentary provision that the 
devisee is entitled to exoneration of the lien at the 
expense of the residuary legatees. * * *"" (Sec. 14.25 
Page 667) 


"Of course the testator can provide that the rule 
of exoneration shall not apply and that the devisee 
shall take the devised land cum onere. * * * Further- 
more, the courts have sometimes refused to exonerate 
when they believe from the circumstances surrounding 
the testator, his estate, and his beneficiaries that he 
intended the devisee to take with the burden of the 
mortgage. ***. These decisions indicate the judicial 
disfavor of the doctrine of exoneration and the courts' 
willingness to deny its application in the particular 
case through the process of construction. ***" (Sec. 
14.25 Page 669) 


Under Sheehy v. O'Donoghue, supra, there could be no exonerating 
of the realty which was devised to this petitioner. 


There, decedent devised realty to her brother. The realty was en- 
| cumbered by a deed of trust to secure the payment of outstanding promis- 
sory notes. The devise included a provision for a cash bequest if the 
land was sold during the lifetime of testatrix and an indication that the 
brother was entitled to an undivided one-half interest in the property by 
purchase. This Honorable Court pointed out that the common law rule 

of exoneration applies in the District of Columbia (citing cases, 68 App. 
D.C. 129, 94 F.2d 254) but that the intent of the testatrix determines 
whether the rule applies in the particular case. In finding the intent to 
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devise only the equity oftestatrix, Judge Miller stressed the portion of 
the will providing a cash bequest limited to $1, 500 if the property was 
sold during the lifetime of testatrix and the admission that devisee owned 
a one-half interest in the realty. The Court also stresses the value of 
the interest of decedent in the realty. | 


How much stronger are the facts in the case at bar to show that the 
testatrix wanted her brother, the petitioner, to have the real estate minus 
what she owed him. Testatrix did not say that the real estate was in lieu 
of the money she owed her brother. She wanted him to have the real 
estate subject to her debt to him. Her will expressly says this. Thus, 
there could be no exoneration under the Sheehy case, 


Should not this approach be available to the devisee in determining 
the inheritance tax payable on the devise and a sufficient indication of 
the error of the reasoning of the Tax Court? 


Without desiring to show erudition, but rather that there is nothing 
novel about a bequest to a creditor, may we cite some old cases which 
hold that so far as a legacy is applied to pay a debt, | it is no legacy but 
only a payment and not a gift. | 


In Rawlins v. Powel, 1 P. Wms. 297, 34 English Reports Reprint 
397, it was decided that the beneficiary-creditor could have both the 
legacy and the debt. | 


In Cuthbert v. Peacock, 1 Salkeld 155, 91 English Reports Reprint 
143, H owed his niece money and made a bequest to her. It was held 
that she was entitled to payment of the debt and the bequest. Lord 
Chancellor Cowper pointed out that if any part of the bequest should be 





applied to the payment of the debt, then such portion would not be a 
gratuity and a legacy must be taken to be a gift or gratuity. 


In Re Underhill's Estate, 20 N. Y. Supp. 134 (1890), testator be- 
queathed to K, his foreman, the sum of $4, 000 upon condition that he 
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should accept the same in full of all unsettled accounts and claims 
against him, other than the amount of any note or notes he might hold. 
K's claim was in excess of the sum bequeathed, but he was willing to 


accept the legacy in full. 


To the Court, where a testator chooses to provide, in the form 
of a bequest, for the payment of a just debt, with a view, possibly, of 
obviating any question in the minds of his executors as to its amount 
or validity, he could do so with great propriety; but by doing it he could 
not clothe it with the character of a gift. The Court decided that testator 
simply designated the mode of payment of a debt. 


In McCurdy v. McCurdy, 197 Mass. 248, 83 N.E. 881 (1908), the 
' non-resident testator left land in Massachusetts subject to a mortgage. 
It was held that the value of the equity of redemption was the extent of 
_the testator's interest at death for purposes of the Massachusetts in- 
heritance taxes. The taxing authority was unsuccessful in asking the 
Court to apply the doctrine of equitable conversion and exoneration. 
Had the taxing authority been successful, the executors would have had 
to bring the proceeds from the domicilary state of New Jersey to apply 
it on the debt in Massachusetts so as to leave the Massachusetts land 
free from the mortgage debt. In passim, the doctrine of equitable 
conversion is not to be invoked in the assessment of D.C. Inheritance 
Taxes. Section 47-1601 (k), D.C. Code. 


In Roger's Estate, 10 N. Y.S. 22 (1890), testator's will gave to 


H "any and all benefit, so far as his interest may appear and be proved" 
in the moneys payable at testator's death under his membership in an 

_ insurance association. The balance was to be paid to testator's wife. 

_ The insurance was effected to secure testator's debt to H. It was held 
that the money received by H is not a gift, legacy or inheritance or 
property which has passed by will from a person who has died seized 

or possessed of the same. 
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B. CASES CITED BY LOWER COURT NOT 
APPLICABLE 
The Tax Court takes a serious detour to — an erroneous con- 
clusion. It also prompts the citation of many cases in the Opinion which 
are not applicable to the case sub judice. These cases do not deal with 
the issue involved here. | 





Judge Morgan cites Slyder v. District of Colum bia, 88 App. D.C. 
170, 187 F. 2d 217 (1951), to support his view. There, taxpayer orally 
agreed with decedent that if she would give up her boarding house busi- 
ness and take care of him he would give her the money to buy a house, 
title would be taken in her name, and when either died the house would 
belong to the other. The agreement was carried out and she died 
willing the house, etc., to the taxpayer. This transfer was held subject 
to the inheritance tax. | 


Although Judge Morgan recognizes the difference between the case 





at bar and Slyder, he considers the difference unimportant or immaterial. 
We submit that the Slyder case involving an agreement to make a will 
is far different from a devise to a creditor who takes subject to his 

claim. The latter "inherits" only the difference between the value of 


the devise and the debt. | 


Judge Morgan points out that your Honorable Court cited Jacobs 
v. Commissioner, 34 F. 2d 233(C.C.A. 8, 1929), to support its ruling. 
There, the widow elected to take a life income under the will rather 
than $75, 000 provided in an antenuptial contract. Despite this, the 
executors deducted $75, 000 from the value of the gross estate in deter- 
mining the Federal Estate Tax. (In passing, we should bear in mind 
that the Federal Estate Tax is on the interest which ceases at death 
on the privilege of making a transfer. It differs from an inheritance tax 
materially. 2 Nossaman, Trust Administration and Taxation, Section 
755, Page 385.) | 
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The government successfully contended that when the widow elected 
to accept the provision made for her in the will, her election "cancelled, 
as of the death of decedent, the claim arising out of the antenuptial con- 


tract". 


The language in this case is helpful to petitioner. (34 F.2d 235) 





"Tax laws deal with actualities and the rules prescribed 
by Congress are intended to produce practical results, when 
applied to untechnical men. We think actuality was the thought 
foremost in the mind of Congress when it put the phrase ‘claims 
against the estate’ in this and other Revenue Acts. The claims 
which Congress intended to be deducted were actual claims, 
not theoretical ones. Indeed, a claim without a claimant 
is a sort of legal figment, which has the tendency to produce 
intellectual dizziness, comparable to that felt when gazing 
down into running water from an insecure footing. The 
widow never claimed anything from the estate under the 
antenuptial contract, and the gross estate was not decreased 
one single cent by reason of the $75, 000 stipulated in the 
antenuptial contract. All the logic in the world cannot change 
these facts. If an executor or administrator leaves his 
statutory fees in the estate, can it be said that they should 
nevertheless be deducted in determining this tax? Ifa 
father or mother, holding an obligation of a deceased child, 
refuses to demand payment from his or her estate, would 
the obligation nevertheless be a claim against the estate 
to be deducted in determining this tax?" 


In Jacobs, we also find the following at 34 F. 2d 235: 


"In 11C. J. p. 817, it is said: 'The word (claim) is a 
broad and comprehensive term, and in its legal use has 
been understood in a somewhat enlarged sense, being 
defined as a demand of some matter as of right by one 
person on another to do or to forbear to do some act or 
thing as a matter of duty, embracing every species of 
legal demand, and including 'demand' and 'debt'.' On 
page 819 it is said: "In statutes providing for the ad- 
ministration of the estates of deceased persons, re- 
quiring a presentation of claims against the estate, 
it is generally construed by the authorities as referring 
to demands of a pecuniary nature, ich could have been 
enforced against the deceased in his lifetime, and when 
so used the word has been judicially defined asthe as- 
serted liability of decedent and his estate to pay a sum 
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of money; a legal demand for money to be paid out of 
an estate.’ " 





We repeat, the most that testatrix devised to her brother was the 
difference between the value of the devised real estate and the debt she 
| 
owed to him since she made it clear that the devise was "subject to what- 


ever claim or lien the said George Hyman may have thereon. m 


We do not have a case here where the dececent is | en- 
deavoring to change an intended beneficiary into a testamentary creditor 
as was the situation in Matter of Gould's Estate, 156 N.Y. 423, 51 N.E. 
287; or a contract to make a will found in In re Kidd's Estate, 188 N. Y. 
274, 80 N.E. 924 and Slyder v. District of Columbia, supra; or cases 
involving transfers by will in accordance with prenuptial agreements or 
separation agreements; or cases involving transfers by will in accordance 
with separation agreements as In re Howell's Estate, 255 N.Y. 211, 174 
N.E. 457; or a transfer to a cemeterycompany for care of a grave as 
In re Cohen's Estate, 270 N. Y. 383, 1 N.E. 2d 474; or cases involving 
a tax avoidance scheme which might be found in a post-nuptial agreement 
as referred to In re Neller's Estate, 356 Pa. 628, 58 A. 2d 122. 





We do not have to become exercised in arguing that the Court should 
adopt the reasoning of the cases which accept In re Vanderbilt's Estate, 
184 App. Div. 661, 172 N. Y.S. 511, affirmed without opinion, 226 N. Y. 
638, 123 N.E. 893, dealing with a transfer by will in fulfilling a pre- 
nuptial agreement which is considered non-taxable as distinguished from 
the line of cases which follow the reasoning of the Gould and the Howell 
cases. 





We submit that a debt was owed to the devisee and that such is de- 
ductible in determining the value of the devise to him for inheritance tax 
purposes. | 
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A. THERE IS NO NEED TO FILE A FORMAL DEBT 
CLAIM IN A PROBATE PROCEEDINGS TO HAVE A 
DECEDENT'S ESTATE PAY OR HONOR A DEBT OF 
DECEDENT. 
In Clawans v. Sheetz, 67 App. D.C. 366, 92 F. 2d 517 (1937), 
this Honorable Court ruled that a creditor is not barred in bringing suit 
on a debt of decedent for failure to exhibit it to the executor legally 


authenticated or to have it passed by the probate court. 


There, a suit was filed against the executor by the creditor of 
the testator. The creditor was suing for reasonable value of services 
rendered to the testator and for monies advanced by creditor for and 
in behalf of testator over a 14 year period. The plaintiff-creditor had 
not exhibited to the executor the claim legally authenticated and she 
did not have her claim passed by the probate court. 


The executor unsuccessfully contended that the suit could not be 
brought until the claim was exhibited to him or proved, and duly rejected 
by him. 


We are further supported by the reasoning in Hawley v. Hawley, 
72 App. D.C. 357, 114 F. 2d 745 (1940), where action was permitted 
on a special bond given by an executrix who was residuary legatee to 
recover the value of a note executed by the testator. It was held un- 
necessary to obtain judgment against the executrix in a separate action. 
Here, too, Your Honorable Court points out a claim is not barred even 
though not presented to the administrator or executor or not passed by 
the probate court. 


The opinion analyzes the approaches to be taken in matters 
involving the administration of estates where a general bond is filed 
and the matters involved in special bond cases. 


The case at bar is much different from Bente v. Bugbee, 103 N.J.L. 
608, 137 A. 552 (1927), cited with emphasis by Judge Morgan in his 


. oe 
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Opinion on the matter of filing the debt claim in the probate pro- 


ceedings. 


There, a judgment was rendered to Bente against decedent's 
estate on the ground that decedent had promised to leave her a sum 
of money in consideration of board and care, etc. which decedent 
failed to do. This judgment is not considered subject to the inheri- 
tance tax. How this case supports Judge Morgan's reasoning is dif- 
ficult to understand. ! 


In the case at bar, Judge Morgan finds that testatrix was in- 
debted to the petitioner. No lawsuit was necessary or contemplated 
to establish the claim of petitioner against decedent. 


B. SUBSTANCE AND NOT FORM SHOULD GOVERN 


It is hornbook law that substance rather than form governs. 
Judicial opinions involving tax matters state this as an axiom. 


Yet, Judge Morgan would have petitioner go through the form 
of filing a debt claim in the probate proceedings without any intention 
whatsoever of having the personal representative pay the same since 





the personal representative could not and would not pay the same from 
personalty and he would have no jurisdiction over the interest of the 
testatrix in the District of Columbia real estate unless her other assets 
were insufficient to pay her debts. The Will of testatrix is clear. 


Why does the Tax Court consider the filing of a debt claim in a 


probate proceeding sacrosanct in this case when a study of the appli- 
cable statutory provisions in Title 18, Chapter 5, District of Columbia 
Code (1951 ed) would prove otherwise? The approval of a claim 

properly proved only relieves the personal representative from liability 

if he elects to pay it (Sec. 18-503). However, the personal representative 





may contest the claim at law (Sec. 18-516), and in such action the ap- 
proval of the probate court is deprived of even evidentiary value (Sec. 
18-517). 
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The personal reprentative may pay a debt of the decedent without 
requiring the same to be first passed by the probate court if he is willing 
to assume the risk (Sec. 18-503). 


In fact, in the District of Columbia, it is not considered the duty 
of the personal representative to avail himself of the plea of limitations 
to bar a just claim since the matter is left to his honesty and discretion 
(Sec. 18-515). 


We respectfully submit that a reading of Clawans v. Sheetz, 
Hawley v. Hawley, supra, and the cited District of Columbia Code 
sections will demonstrate how unnecessary it was for the petitioner 
to go through the "red tape" which Judge Morgan would require. 


Judge Morgan suggests that the petitioner should have filed 
his debt claim in the probate proceedings so that "in all likelihood 
the real estate of the decedent in the District of Columbia would have 
‘been answerable for the debt * * *." 


This would have been adding "red tape" to "red tape" unnecessarily 
with wasteful expenses in the administration of the estate of testatrix. 


United States District Judge Youngdahl was aware of the need to 
save on administration expenses when he decided Gearheart v. Bank of 
Commerce & Savings of Washington, D.C., 138 F. Supp. 472 (U.S.D.C. 
D.C. 1956). He ruled that the Virginia administrator could sue to 
obtain the money on deposit in the defendant District of Columbia bank 
more than six months after the death of the Virginia depositor. An- 
cillary administration or a bond could not properly be required by the 
defendant bank. The local assets are withheld by statute for the 
reasonable period of six months to permit local ereditors to secure 
payment of their claims in a convenient forum. After this period, 

_ they are not barred on their claims, but must go to the decedent's 
domicile to settle their claims. 


True, this case involves an action by the non-resident personal 
_ representative to recover an asset of the non-resident decedent located 


15 
in the District of Columbia. It is important to us for'it indicates a 
judicial desire to cut down on "red tape" and unnecessary expenses in 
administering the estates of decedents. Additionally, it militates 
against the approach taken by Judge Morgan. | 





CONCLUSION 


| 
We submit that the decision of the District of Columbia Tax Court 


| 
is in error and should be reversed since the devisee was a creditor of 


the testatrix and received an undivided interest in real estate "subject" 
to the debt. He should be required to pay only an inheritance tax on 
the value of the real estate minus the debt of testatrix to him albeit 

he did not file an unnecessary formal debt claim in any probate pro- 


ceedings. | 


| 
Respectfully submitted, 


S. David Rubenstein 
636 Wyatt Building 
NAtional 8-3371 


Milton I. Baldinger 
700 Wyatt Building 
MEtropolitan 8-6900 
Washington 5, D.C. 


Attorneys for Petitioner 
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| Filed December 29, 1955] 


PETITION 

The above named petitioner appeals from an assessment of taxes 
against him, and avers as follows: 

1. The petitioner is an individual with residence at 2400 16th 
Street, Northwest, Washington, District of Columbia. 

2. The tax in controversy is an inheritance tax erroneously im- 
‘posed upon the petitioner in the amount of Five Thousand Seven Hundred 
Sixty Four Dollars and Thirty-eight Cents Gb 764: 98), 

3. The notice of assessment was dated September 30, 1955, as 
will appear from the copy thereof hereto attached as Exhibit "A". The 
tax was paid by petitioner under protest in writing on October 17, 1955. 
! 4. The assessment of tax is based upon the following errors: 

(a) The Assessor for the District of Columbia erred by 
failing to assess the tax herein in accordance with the law of this 
jurisdiction. 

(b) The Assessor for the District of Columbia erred by 
classifying the claim against the estate, as set forth in the Inheri- 
tance Tax Return filed on to wit June 6, 1955, as not being an 


“open account". | 

(c) The Assessor for the District of Columbia erred by dis- 
allowing the claim as one not valid against the estate, thereby 
depriving the petitioner of a proper deduction from the valuation 
of the estate upon which the inheritance tax was assessed. 

(a) The Assessor for the District of Columbia erred by his 
position that even if the claim was valid in all other respects, it 
would not be allowed as a deduction from the value of the gross 
estate for the reason that there are no statutory provisions for 
deductions in the District of Columbia Inheritance and Estate Tax 
Law. | 

3 5. The facts upon which the petitioner relies as the basis of this 








proceeding are as follows: 
(a) Petitioner is the named beneficiary of Leah Rome, deceased, 
of her 20% interest, held during her lifetime as a tenant in com- 


mon, in the following three (3) parcels of land situated within the 
| 





District of Columbia, namely: 
(1) Lot 68; square 184, improved by premises 
1016 16th Street, Northwest | 
(2) Lot 837; square 2079, improved by premises 
3039 Macomb Street, Northwest | 
(3) Parcels 130/132; squares 3854 and 3655, 
improved by 3 warehouse buildings (no 
street number). | 
(b) Petitioner was devised the above land "subject to whatever claim 
or lien the said George Hyman may have thereon. _ 
(c) Commencing on or about August, 1939, the petitioner, acting 
under a power of attorney executed by the deceased, administered 
the interest of the deceased in the above properties and collected 
and retained all income and profits arising therefrom. 
(d) The petitioner, through Benjamin T. Rome, nephew of the 
petitioner, and son of the deceased who was an invalid requiring 
extensive medical and nursing care, advanced all monies required 











4 

by the deceased, from 1939 until her death, against her interest in 

the three (3) properties referred to hereinabove by agreement with 

the deceased. 

(e) The petitioner maintained, or caused to be maintained, records 

of all advances to the deceased and all credits against said advances 

received by the petitioner from the income of the deceased arising 
from the properties referred to above. 

(f) As of May 2, 1954; the date of death of the said Leah Rome, 

who was indebted to the petitioner in the sum of Seventy Two Thou- 

sand Fifty Four Dollars and Seventy-seven Cents ($72, 054. 77). 

(g) The account was created as referred to in Sub-paragraphs (c) 

and (d) above and the continued existence of same was confirmed by 

the wording of the will of the decedent dated November 16, 1944, 

and referred to in Sub-paragraph (b). 

(h) Case law in this jurisdiction specifically provides for deduc- 

tion of debts or claims as a procedure in determining the market 

value of property for assessment of inheritance tax. 

WHEREFORE, the petitioner prays that this Board may hear the 
proceedings, and cancel the overassessment of inheritance tax levied 
against the petitioner in the sum of Five Thousand Seven Hundred Sixty 
Four Dollars and Thirty-eight Cents ($5, 764. 38) and determine that the 
petitioner is entitled to a refund of said amount with interest thereon as 
provided by law. 


/s/ George Hyman 
Petitioner 

2400 16th Street, N. W. 
Washington, D.C. 


/s/S. David Rubenstein 


Attorney for Petitioner 
* * * * * 


DISTRICT OF COLUMBIA, SS: 

George Hyman, being duly sworn, says that he is the petitioner 
above named; that he has read the foregoing petition and is familiar with 
the statements contained therein, and that he verily believes that said 





statements are true. | 
/s/ George Hyman 
Subscribed and sworn to before me this 29th day of December, 1955. 


/s/ Wallace W. Cummins 
Notary Public, D.C. 


[| Filed March 14, 1956] 


MOTION FOR LEAVE TO AMEND PETITION 

Comes now George Hyman, petitioner herein, by and through his 
counsel, and moves the Court for leave to amend the opening paragraph 
and paragraph 3 of the petition filed herein on the 29th day of December 
1955, and for reasons therefor respectfully represents as follows: 

1. Immediately upon the filing of the petition with this Court, a 
claim for refund was filed with the Office of the Assegsor, which claim 
was subsequently denied on January 4, 1956. | 

2. Petitioner must amend the original petition to set forth the addi- 
tional facts and procedures which have occurred so as to properly pre- 








sent the entire claim to the Court. 
For the above reasons, petitioner must amend in accordance with the 
Amended Petition annexed hereto. ! 
And for such other and further reasons as may be brought to the 





attention of the Court upon the hearing of this motion. 


/s/S. David Rubenstein 
Attorney for Petitioner 
* * * | * 
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14 [Filed April 9, 1956] 
ORDER GRANTING MOTION TO AMEND PETITION : 

Upon consideration of the motion of the petitioner to amend the : 

petition filed herein on December 29, 1955, it is by the Court this 9th . 


day of April, 1956 
ORDERED, That said motion be, and the same is hereby granted, 

and the Clerk of this Court is directed to receive and file the Amended 

Petition attached to said Motion. 

| /s/ Jo. V. Morgan, Judge 


« 
< 
| Memorandum of Service] : 


16 [Filed April 9, 1956] 
AMENDED PETITION 

The above named petitioner appeals from a denial of claim for 
refund of taxes against him, and avers as follows: 

1. The petitioner is an individual with residence at 2400 16th 
Street, Northwest, Washington, District of Columbia. 

2. The tax in controversy is an inheritance tax in the amount of 
Piye aaa Seven Hundred Sixty-four Dollars and Thirty-eight Cents 
($5, 764. 38). 

3. The notice of assessments was dated September 30, 1955, as 
will appear from the copy thereof hereto attached as Exhibit "A". The 
tax was paid by petitioner under protest in writing on October 17, 1955. 
A claim for a refund was filed December 29, 1955 and denied on January 
4, 1956. 

4. The denial of claim for refund is based upon the following 
errors: 

(a) The Assessor for the District of Columbia erred by failing és 

to assess the tax herein in accordance with the law of this jur- 

isdiction. “ 

(b) The Assessor for the District of Columbia erred by classifying 
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the claim against the estate, set forthas a deduction from the gross 
estate in the Inheritance Tax Return filed on to ve June 6, 1955, as 
not being an “open accaunt". 
(c) The Assessor for the District of Columbia erred by disallowing 
the claim as one not valid against the estate, thereby depriving the 

petitioner of a proper deduction from the valuation of the estate 


upon which the inheritance tax was assessed. | 


(d) The Assessor for the District of Columbia erred by his position 
that even if the claim was valid in all other respects, it would not 
be allowed as a deduction from the value of the gross estate for the 
reason that there are no statutory provisions for deductions in the 
District of Columbia Inheritance and Estate Tax Law. 

5. The facts upon which the petitioner relies as the basis of this 


proceeding are as follows: 
(a) Petitioner is the named beneficiary of Leah Rome, deceased, 
of her 20% interest, held during her lifetime as a tenant in common, 
in the following three (3) parcels of land situated within the District 
of Columbia, namely: ! 
(1) Lot 68; square 184, improved by premises 1016 
16th Street, Northwest. 
(2) Lot 837; square 2079, improved by premises 
3039 Macomb Street, Northwest _ 
(3) Parcels 130/132; square 3854 and 3655, improved 
by 3 warehouse buildings (no street number). 
(b) Petitioner was devised the above land "subject to whatever 
claim or lien the said George Hyman may have thereon. " 
(c) Commencing on or about August, 1939, the petitioner, acting 
under a power of attorney executed by the deceased, administered 
the interest of the deceased in the above properties and collected 
and retained all income and profits arising therefrom. 
(d) The petitioner, through Benjamin T. Rome, nephew of the 
petitioner, and son of the deceased, who was an invalid requiring 
extensive medical and nursing care, advanced all monies required 
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by the deceased, from 1939 until her death, against her interest in 


the three (3) properties referred to hereinabove by agreement with 

the deceased. 

(e) The petitioner maintained, or caused to be maintained, records 

of all advances to the deceased and all credits against said advances 

received by the petitioner from the income of the deceased arising 
from the properties referred to above. 

(f) As of May 2, 1954, the date of death of the said Leah Rome, she 

was indebted to the petitioner in the sum of Seventy-Two Thousand 

Fifty Four Dollars and Seventy-seven Cents ($72, 054. 77). 

(g) The account was created as referred to in Sub-paragraphs (c) 

and (d) above and the continued existence of same was confirmed by 

the wording of the will of the decedent dated November 16, 1944, and 

referred to in Sub-paragraph (b). 

(h) Case law in this jurisdiction specifically provides for deduction 

of debts or claims as a procedure in determining the market value 

of property for assessment of inheritance tax. 

WHEREFORE, the petitioner prays that this Board may hear the 
proceedings, and cancel the overassessment of inheritance tax levied 
against the petitioner in the sum of Five Thousand Seven Hundred Sixty 
Four Dollars and Thirty-eight Cents (g? 764: 38) and determine that the 
petitioner is entitled to a refund of said amount with interest thereon as 
provided by law. 

! /s/ George Hyman, Petitioner * * * 
/s/S. David Rubenstein, Attorney for Petitioner * * * 
STATE OF ARIZONA, COUNTY OF PIMA, SS: 

George Hyman, being duly sworn, says that he is the petitioner 
above named; that he has read 'the foregoing petition and is familiar with 
the statements contained therein, and that he verily believes that said 
statements are true. 

/s/ George Hyman 
Subscribed and sworn to before me this 6th day of March, 1956. 
| /s/ Sadie L. Lane, Notary Public 


9 | 
EXHIBIT "A" TO AMENDED. PETITION | 


INHERITANCE TAX 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
OFFICE OF THE ASSESSOR, D, C. 





| 


Credit Date Payment Due 


Estate of LEAH ROME Tax 11049. 85 
Share of GEORGE HYMAN Pen, 
GEORGE HYMAN C/O Int, 


BENJAMIN T ROME, EXTR 
DENDRIKE BLDG, 1010 VERMONT AVE NW 


CITY 
W 9-30-55 52323 
PAYABLE ON OR BEFORE 11-2-55 Interest at rate of 6% per annum 
from to| 
Send remittance payable to the Collector of Taxes Total Payment Due 


D.C. with both copies of this notice. 
PAID UNDER PROTEST 


EXHIBIT "B" 


11049, 85 








Credit: 9009 Inheritance Tax 


OS 
! 


Government Of The District Of Columbia 


Department of General Administrati 


on 


Reply to: 


* * * Inheritance and Estate Tax Division 


x 


January 4, 1956 


Mr. George Hyman 
2400 16th Street, N.W. | 
Washington, D.C. 


Dear Sir: | 


We are in receipt of your claim for refund of D. C. Inheritance Tax 


in the amount of $5,764. 38. | 


Piease be advised that your claim for refund is hereby denied. 


Very truly yours, | 
/s/ William R. Mason, 





In re: Estate of LEAH ROME 


Assistant 


OCT-17-55 021 N~--Chk 11,049.85 


Administrator Inheritance and Estate 


WRM:enh Taxes- 





| 
| 





Collector of Taxes D.C, 


PAID-- 
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Petitioner's Exhibit No. 5 
LAST WILL AND TESTAMENT OF LEAH ROME 

I, LEAH ROME, of the City of Baltimore, in the State of Maryland, 
being of sound and disposing mind, memory and understanding, do hereby 
make, publish and declare this as and for my last will and testament, 
hereby expressly revoking any other will or testament which might here- 
tofore have been made by me. 

The one-fifth interest which I now own in the real estate and other 
assets which formerly belonged to George Hyman Properties, Inc., was 
acquired by me from or through my brother, George Hyman. I hereby 
give, bequeath, and devise, absolutely, my entire interest in the said 
real estate and other assets unto my said brother, George Hyman, his 
heirs, personal representatives, and assigns, the said real estate being 
more particularly described in a deed from George Hyman Properties, 
Inc. , to George Hyman and others, dated December 29, 1938, and record- 
ed among the Land Records of the District of Columbia in Liber 7302, 
Folio 553, all of the said real estate being located in the District of Colum- 
bia, including the property known as Cleveland Apartments, the land and 
improvements at the corner of Seventh and T Streets, andthe apartment 
house at No. 1016 Sixteenth Street, Northwest, and the other assets con- 
sisting of a one-fifth interest in bonds of the Washington Auditorium, of 
the face amount of $67, 000; the said real estate and bonds are subject to 
whatever claim or lien the said George Hyman may have thereon. 

All the rest and residue of my estate, real and personal, of whatso- 
ever kind and wheresoever situate, which I now have and to which I may 
hereafter become entitled, I give, bequeath, and devise unto my two 
children, Benjamin T. Rome and Dorothy Edelson, as tenants in common, 
absolutely. 

7 I hereby constitute and appoint my said son, Benjamin T. Rome, to 
pe the executor of this, my last will and testament, and I direct that he 


shall not be required to give any bond as such executor. I hereby authorize 
my said executor to sell, lease, mortgage, and otherwise dispose of all 
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or any part of my estate, real and personal, at such prices and upon such 
terms as he may see fit, without application to the Orphans Court of 
Baltimore City or any other court for previous authority or subsequent 
ratification, and anyone purchasing from him or paying any money to him 
shall not be required to see to the application of such money. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my 
seal this 16th day of November, 1944.. | 


Leah Rome (SEAL) 


SIGNED, SEALED, PUBLISHED AND DECLARED by-Leah Rome, 
the above named testatrix, as and for her last will and testament, in the 
presence of us, who, at her request, in her presence, and in the presence 
of each other, have hereunto subscribed our names as witnesses. 


Philip Sachs 


Address 343 Calvert Bldg. _ 


Sadie Blackwell | 
Address 405 N. Spring St. 
| 





BALTIMORE CITY, SS. 
On the 13th day of May, 1954, came Benjamin T. Rome and made 
oath in due form of law, that he does not know of any Will or Codicil of 
Leah Rome late of said City, deceased, other than the above instrument 
of writing, and that he received the same from George Hyman, brother 
of the deceased, who received same from the office of Philip Sachs, 
upon his decease, for safekeeping; and that the said io Rome departed 
this life on the 2nd day of May, 1954 
Sworn to in open Court 


Test: Leroy C. Shaughnessy 
Register of Wills for Baltimore City 
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BALTIMORE CITY, SS 

On the 13th day of May, 1954, came Benjamin T. Rome and made 
oath in due form of law, that he is familiar with the handwriting of Leah 
Rome, Testatrix, and Philip Sachs one of the attesting witnesses to the 
last Will and Testament of Leah Rome late of said city, deceased, and he 
verily believes that the signatures of the said Leah Rome and Philip 
Sachs as so written is the true and genuine signatures of said Leah Rome 
and Philip Sachs who are now deceased 

Sworn to in open court 


Test: Leroy C. Shaughnessy 
Register of Wills for Baltimore City 


BALTIMORE CITY, SS 
On the 13th day of May, 1954 came Mrs. Lilly Murchison and 
made oath in due form of law, that she is familiar with the handwriting 
of Sadie Blackwell one of the attesting witnesses to the last Will and 
Testament of Leah Rome late of said city, deceased, and she verily 
believes that the signature of the said Sadie Blackwell as so written is the 
true and genuine signature of said Sadie Blackwell who is now deceased 
Sworn to in open Court 


Leroy C. Shaughnessy 
Register of Wills for Baltimore City. 


IN THE ORPHANS COURT OF BALTIMORE CITY: 

The Court, after having carefully examined the above last Will and 

Testament of Leah Rome, late of Baltimore City, deceased, tegether 
with the-Gedieilthereunte-attaehed; and also evidence adduced as to its 
7 validity, Orders and Decrees; this 13th day of May, 1954, that the same 
be admitted in this Court as the true and genuine last Will and Testament 
and-Gediell of the said Leah Rome, deceased. 
Judges: Leo J. Cummings, Oscar W. Zenitz 





[SEAL] 


MARYLAND, Sc. 


| 
| 
| 
| 


108. Every executor shall, with- 
in thirteen months from the date 
of this administration, pay said 
tax on distributive shares and le- 
gacies in his hands, and on failure 
to do so he shall forfeit his com- 
missions. After the expiration 

of said thirteen months the Or- 
phans’ Court shall not entertain 
any petition or other proceeding 
for the re-appraisement or re- 
valuation of any property making 
up such distributive shares or 
legacies, or the modification of 
any appraisement thereof there- 
tofore made. | 


THE STATE OF MARYLAND. 


To all Persons to whom these Presents shall come -- Greeting: 

KNOW YE, that the Last Will and Testament of Leah Rome of 
Baltimore City, deceased, hath in due form of law béen exhibited, filed 
and recorded in the Office of the Register of Wills for Baltimore City, 
a copy of which is to these presents annexed; and administration of all 


the goods, chattels and credits of the deceased is hereby granted and 


committed unto Benjamin T. Rome _ the Executor by the said Will 


appointed. 





WITNESS: LEO J. CUMMINGS, — 
Chief Judge of the Orphans' Court of 
Baltimore City, this 13th day of May 
in the year of our Lord nineteen hun- 
dred and fifty-four. 


LEROY C. SHAUGHNESSY 
Register of Wills for Baltimore City 
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THE STATE OF MARYLAND ‘ 
[SEAL] BALTIMORE CITY, Sc. 
a 
I, LEROY C. SHAUGHNESSY, Register of Wills, and, by law, Keep- : 
er of the Seal and of the Records, and of the Original Papers of the Orphans' a 


Court of Baltimore City, do hereby certify that the aforegoing is a true 
and full copy of the Last Will and Testament of Leah Rome late of said 
city, deceased, together with the proofs and probate thereof, etc. taken 
from Wills Liber L.C.S. No. 251, folio 186, etc., being one of the ; 
records filed, recorded and kept in the office of Register of Wills for | 
Baltimore City. Also copy of Letters Testamentary granted under the 
Will, which are in full force and effect at present date. 

In Testimony Whereof, I hereunto subscribe my name and 

affix the seal of the said court and office, this 15th day of 

March in the year of our Lord one thousand nine hundred 

and fifty-six. 

/s/ Leroy C. Shaughnessy, Register of Wills for 
Baltimore City. 
Maryland, Sct. 
I, DULANY FOSTER, Chief Judge of the Orphans’ Court of Balti- 
more City, in the State aforesaid do certify that the aforegoing Attesta- 
tion of LEROY C. SHAUGHNESSY, Register of Wills for said City, is in 
due form, and by the proper officer. 
| Given under my hand, at the City of Baltimore, this 15th day of 
March in the year of our Lord one thousand nine hundred and fifty-six. 
/s/ Dulany Foster 
STATE OF MARYLAND, Baltimore City, Sct. 
I hereby testify, that the Honorable DULANY FOSTER, by whom 

the above certificate was given, andwhohath thereto subscribed his name, 


was at the time of so doing, Chief Judge of the Orphans’ Court of Balti- P 
more City, duly elected, Commissioned and qualified. 
In Testimony Whereof, I hereunto subscribe my name and “ 


[Seal] affix the seal of the said court, this 15th day of March in the 
: year of our Lord one thousand nine hundred and fifty-six. 
/s/ Leroy C. Shaughnessy, Register of Wills for 
Baltimore City 
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236 [Filed July 26, 1956] 
FINDINGS OF FACT AND OPINION 


The Assessor assessed the petitioner an inheritance tax on the 
transfer under a will. The petitioner claims that the tax was excessive; 
and that the Assessor erred in not allowing a deduction from the value of 
the property transferred represented by an tesehioanees owed the petition- 


er by the testatrix. 
Findings of Fact 





1. The petitioner is an individual residing in the District of 


Columbia. 


2, Leah Rome, an individual, died domiciled in the State of Mary- 


land on May 2, 1954. 


3. At the time of her death, Leah Rome was the owner of an undi- 
vided 20 per cent interest in three parcels of land situated in the City of 
Washington, District of Columbia, and described as follows: Lot 68 in 
Square 184, improved by premises 1016 - 16th Street, Northwest, Lot 
837 in Square 2079, improved by premises 3039 Macomb Street, North- 


west, and Parcels 130/132 in Squares 3854 and 3855, 





‘improved by three 


warehouse buildings (no street numbers). At the same time the decedent 


was the owner of a certain number of bonds of tie Washington Auditorium 


of the face value or amount of $67, 000. 


4, At the time of the death of the decedent, Leah Rome, the value 
of the 20 per cent undivided interest of the decedent in the aforesaid real 
237 property in the District of Columbia was $193, 000. The value of 


the bonds of the Washington Auditorium was $10, 500. 





5. The decedent, Leah Rome, left a last will dated November 16, 


1944, which in an item thereof provided as follows: 





"The one-fifth interest which I now own in the real 


estate and other assets which formerly belonged to George 


Hyman Properties, Inc., was acquired by me from or through 


my brother, George Hyman. I hereby give, bequeath, and 


devise, absolutely, my entire interest in the said real estate 


and other assets unto my said brother, George 





‘Hyman, his 
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heirs, personal representatives, and assigns, the said real 

estate being more particularly described in a deed from George 

Hyman Properties, Inc., to George Hyman and others, dated De- 

cember 29, 1938, and recorded among the Land Records of the 

District of Columbia in Liber 7302, Folio 553, all of the said 

real estate being located in the District of Columbia, including 

the property known as Cleveland Apartments, the land and im- 

provements at the corner of Seventh and T Streets, and the 

apartment house at No. 1016 Sixteenth Street, Northwest, and 

the other assets consisting of a one-fifth interest in bonds of 

the Washington Auditorium, of the face amount of $67, 000; the 

said real estate and bonds are subject to whatever claim or 

lien the said George Hyman may have thereon." 

6. Leah Rome at the time of her death owned intangibles of the 
value of $10, 050, which were administered in probate proceedings in 
Maryland. 

| 7. The petitioner, George Hyman was the brother of the decedent, 
Leah Rome. He and his wife were co-owners with the decedent of the 
aforesaid real property. In 1928 he arranged for the purchase of the 
three pieces of real estate at a cost of $375,000. Such amount was re- 
paid to him from the rent and profits of the properties in 1945. With the 
exception of such reimbursements, no distribution of net rents was 
made to owners up to that time. 

8. The husband of the decedent, Leah Rome, died in 1938. She 
was then in poor health which progressively grew worse. It was neces- 
sary or advisable for her to have assistance in respect of living and 
household expenses. Her son who was employed by the petitioner, visited 
the decedent each week and paid the living and household expenses and 
was in turn reimbursed for the same by the petitioner, who charged the 
same against the rents due the petitioner from her interest in the Wash- 


ington real estate which were collected by the petitioner. During 
the period from 1938 to the date of the death of the decedent the petitioner 
paid out for the living and household expenses of the decedent the sum of 
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$153, 033. 75, and on account of Federal and Maryland income taxes due 
by her, the sum of $26, 499. 44, or a total of $179, 533.19. During the 
same period the decedent's share of rents and profits from the Washing- 
ton real estate was $99,696.28. At the date of her death the decedent 
was indebted to the petitioner for monies advanced for the above-mentioned 





purposes in the sum of $79, 836. 91. 
9. In his petition, as amended, the petitioner alleged that the 

indebtedness of the decedent to him was $72, 054. 77 and that the amount 

of tax in controversy, or that portion which was claimed to be excessive 
was $5, 479.04. Such amount so claimed as excessive was computed by 
the petitioner by allocating to the Maryland administration that proportion 
of the indebtedness of $72, 054. 77 as the value of the bonds, which hada 
situs in Maryland, bore to the value of the entire devise and bequest to the 
petitioner under the decedent's will, leaving as indebtedness allocated to 
the District of Columbia the sum of $68, 524. 09. Such allocated indebt- 
edness was then subtracted or deducted from the value of the District of 





Columbia property devised to the petitioner of $193,000, leaving a bal- 
ance as a taxable transfer of $124, 475. 91. 
10. An exemplified copy of the will of the aseedet was filed in the 
office of the Register of Wills of the United States District Court for the 
District of Columbia as a muniment of title. No other probate proceed- 
ings were had in the District of Columbia. | 
11. The petitioner did not file any debt claim in the probate proceed- 





ings in either Maryland or the District of Columbia. | 
12. On September 30, 1955, the Assessor assessed the petitioner an 
inheritance tax on the transfer to him under the will of the decedent, 
Leah Rome, in the amount of $11, 049. 89. Such tax was computed by 
determining that the property so transferred to the petitioner was of the 
value of $193, 000, without any deduction for the debt due to him. Such 
tax was paid by the petitioner on October 17, 1955. | 
13. This proceeding was filed on December 29, 1955." 





1 On the same day that this proceeding was filed, (Dec, 29, 1955) the petitioner filed a claim for 


refund with the Assessor which was denied on January 4, 1956. Petitioner filed amended petition 
serting up filing of claim and its denial, Respondent moved to dismiss amended petition, which 
motion was denied, See Memorandum of April 9, 1956. | 

| 
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Opinion 

Two questions in this proceeding require answers, namely, was 
the decedent, Leah Rome, indebted to the petitioner, George Hyman, at 
the time of her death; and, if so, was such indebtedness deductible from 
the value of the property transferred to the petitioner by the will of the 
decedent ? 

The first question must be answered in the affirmative. The de- 
cedent was indebted to the petitioner at the time of her death. During 
her lifetime the petitioner advanced substantial sums of money for her care 
and maintenance and to pay income taxes due by her. Such sums, less 
rents due her, were not gifts. While there was not an express agreement 
that the advances would be considered as debts, the recognized rule in 
this jurisdiction is that a gift is not presumed. To constitute a gift the 


clear intention of the donor must be shown. Harrington vs. Emmerman, 
88 U.S. App. D.C. 23, 186 F. 2d 757, 79W.L.R. 367; Murray v. 


Gadsden, 91 U.S. App. D.C. 38, 197 F. 2d 194, 80 W. L.R. 367; 
District of Columbia v. Wilson, 94 U.S. App. D.C. 399, 216 F. 2d 630, 
83 W.L.R. 181; Camp v. Commissioner, 195 F. 2d 999. 

The second question is not as simple. Some underbrush can be 
cleared, however, by stating that, notwithstanding silence in the inheri- 
tance tax law as to the allowance of deduction for debts of a decedent, 
such deduction generally must be allowed. An inheritance tax is measured 
by what the beneficiary receives. If A bequeaths his entire estate worth 
grossly $10, 000 to B, but owes $5, 000 to C, which must be paid, then B, 
would only receive $5,000, which would be the measure of the tax. As 
Judge Koenigsberger said in Frear v. District of Columbia, 72 W. L. R. 
1109, 

"The statute does not expressly authorize the deduction of 
debts or claims; they are nevertheless properly deductible, both 
in accordance with the general principles governing inheritance 
tax legislation, as well as because as such debts are a charge on 
the properties transferred as the result of the death of the owner. 
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(D.C..Code, 1940, Sec. 18-530 and Sec. 20-506). Ina certain 
sense, the market value of the properties transferred is diminished 
by such debt. 

"It shows that in determining the market value of the proper- 
ties transferred, the amount of debts of the estate, which claims 
to the extent that they are valid, are a proper deduction a Ge 
See also Matter of WEsturn, 152 N.W. 100, 46 N. E. 317. 
It does not necessarily follow, however, that where, as here, the 





debt is owed to the devisee or legatee and has not been proved by the 





creditor nor paid by the decedent's estate, it can be deducted from the 
value of the property devised or bequeathed. The petitioner relies upon, 
or, at least, cites as persuasive the opinion of the Attorney General of 
Maryland of November 29, 1954 (CCH, Inheritance, Estate and Gift Tax 
Rep., 1954, p. 90547) which related to the factual situation following: 
"Testator left farm to grandson, upon the condition, however, 
that any mortgage or other debt which may exist against said farm 
be assumed and paid for by my said grandson, and that the said 
debt be not assumed or paid out of the uaaaed or residuary funds 
of my estate." 





The Attorney General ruled: 
"The tax due from the grandson should be diminished in the 
same proportion that the devise to him was diminished in value by 





the charge upon it of the decedent's debts." 

While the facts under which the Attorney General of Maryland ruled 
in favor of deduction are nearer to those in this case than the simple situa- 
tion where the debt is acknowledged and paid by the estate of a decedent, 
it must not be overlooked that the debt considered by the Attorney General 
was owed to someone other than the devisee, and ae an encumbrance 


against the property devised. 
The solution of the question is not free from difficulty. This is 
due largely to the unfortunate or inept use of words in the will of the 


decedent "subject to whatever claim or lien the said George Hyman 


may have thereon". "Subject" clauses, similar but in somewhat differing 
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language from that in the will, are frequently found in deeds, but seldom 
in wills. A clause in a deed to the effect that property is conveyed sub- 


ject to an encumbrance means that the equity only is transferred. What 
was intended by the testatrix in this case is not clear. Certainly it is 
apparent that she knew that she was indebted to the petitioner in some 
amount and that she believed the indebtedness was a charge or lien against 
the property devised. What may have been in the mind of the decedent 
was to devise what she considered her equity only, believing that the 
petitioner had a lienee's interest in the balance of the property by reason 
of the indebtedness; or she may have intended to devise to the petitioner 
the property which he had been instrumental and helpful in procuring for 
her and at the same time repay him for the advances that he had made 
for her benefit, and that he would have no claim for the debt against the 
property in Maryland which was devised and bequeathed to her children. 

The petitioner, in its brief, contends that the decedent in devising 
her one-fifth interest in the real estate to him intended to pay him for the 
advances made for her benefit, (citing in re Slack's Estate, 86 Cal. App. 
2d 49, 194 P. 2d 61). "The debt was paid", it is stated, "by a procedure 
determined by the decedent in her Will," and that it was so done in order, 
among other reasons, that the petitioner would not look to the Maryland 
property bequeathed to her children for the payment of his claim. Such 
contention is consistent with the conduct of the petitioner, who considered 
his debt paid and who filed no debt claim in the probate proceedings. The 
Court believes that the petitioner's contention as to what was intended and 
done by the decedent in devising the property to the petitioner is to be 
preferred and is adopted by the Court. The tax liability of the petitioner 

must therefore be determined upon such prem ise. 

The weight of authority in the states supports the rule that a trans- 
fer by will through a contract, in payment of a debt or for other valuable 
consideration is taxable under laws imposing inheritance taxes similar 
to the inheritance tax laws of the District of Columbia, (Section 47-1601, 
‘D.C. Code, 1951 Edition) which imposes an inheritance tax in relation to 
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.' (a) All real property and tangible and 





intangible personal 


property, or any interest therein, having its taxable situs in 
the District of Columbia, transferred from any person who may 


die seized or possessed thereof, either by will or by law, or by 


right of survivorship, * * *" 


There is uncertainty, however, about some of the leading cases 
supporting the majority rule. The case which has most frequently been 
cited in decisions, treatises and case books (2) dealing with inheritance 
taxation is the Matter of Gould's Estate,156 N.Y. 423, 51 N.E. 287. 


Shortly before his death Jay Gould directed his son, 
the former his will from a desk in his bedroom and 
the son was satisfied as to the provisions for his be 


George, to bring 
to read it to see if 
nefit. The will pro- 





vided that the testator was indebted to his son in the amount of $5, 000, 000 


for services performed over several years, and that in payment thereof 


there was bequeathed assets of the value of approximately. that amount. 
The son indicated his satisfaction. Upon the death of Jay Gould the 
taxing authority of the State of New York assessed an inheritance tax on 


the transfer of $5,000,000 of assets to George. The matter finally reached 


the Court of Appeals of New York. The court assumed for the purposes 
of the case that the services of George in behalf of his father were worth 


$5,000,000, and that a debt existed therefor. Notw 


ithstanding, the court 


held valid the assessment of the inheritance tax on the transfer, the ra- 


tionale being stated as follows: 





"He (George) could have refused compensation in this man- 


ner, and had he done so, whatever sum he might have recovered 
against the estate under the agreement with his father would not 


243 have been taxable under the Taxable Transfer 
have been in such case no transfer by will. T 





Act, for there would 
his he did not do, 


but instead elected to accept a transfer of a certain amount of 


money, bonds, and stocks under the will in compensation for his 


(2) Magill & Maguire, Cases on Taxation, 3rd Ed. p. 421; Bruton, 


Cases on Taxation, p. 583. 
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services, and the question is, Is the money and property thus trans- 

ferred taxable? To that question the statute must furnish the an- 

swer. The statute reads: 'A tax shall be and is hereby imposed 
upon the transfer of any property * * * when the transfer is by 
will.' It will be noted that the imposition of the tax is not limited 

to property gratuitously given by will, but is extended to all prop- 

erty so transferred. Was not the property mentioned in this codicil 

transferred by will? Certainly it was, for the title to the bonds 
and stocks described in the codicil was taken away from the estate 
of Jay Gould and vested in George J. Gould under and by virtue of 
the second codicil of the will, and such property is therefor taxable 
under the express provisions of this statute. * * *." 

"It follows from what has been said that the property trans- 
mitted to defendant by the will is liable for the payment of the in- 
heritance tax." 

To the same effect is In re Kidd's Estate, 188 N.Y. 274, 80 N.E. 

924. 

Subsequent to the Gould case there were decided by the New York 
courts the three cases following: Matter of Baker, 83 App. Div. 530, 
82N.Y.S. 390, affirmed without opinion, 178 N.Y. 575, 70 N.E. 1094; 
In re Vanderbilt's Estate, 184 App. Div. 661, 172 N.Y.S. 511, affirmed 
without opinion, 226 N.Y. 638, 123 N.E. 893; and In re Schmoll's Estate, 
191 App. Div. 435, 181 N.Y.S. 542, affirmed without opinion, 230 N. Y. 
559, 130 N.E. 893. Those cases involved transfers by will in accordance 
with prenuptial agreements. Such transfers were held to be non-taxable 
under the New York inheritance law, in substance similar to the District 
of Columbia law. The basis for such ruling was that the agreements 
created debts or rights upon valid consideration. Later, however, ina 
case that involved rights under a separation agreement, In re Howell's 
Estate, 255.N.Y. 211, 174N.E. 457, a transfer by will in accordance 
with the separation agreement was held taxable, although the Court of 
Appeals of New York held that there was valuable consideration for 
agreement. In that case the court labored to distinquish it from the 
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Baker, Vanderbilt and Schmoll cases. 
difference between the cases. 


Actually the 


Following the Howell 


| 


re was no essential 


case, and apparently 


the last word on the subject, was In re Cohen's Estate, 270 N.Y. 383, 


1N.E. 2d 474. 
the sum of $4,000 for care of his grave etc. 
case, held that the beneficiary had a choice, either 


or to submit its claim to the estate as debt, but that, 


having been adopted, the transfer was taxable. 


Another case that has been cited frequently in 
Re Grogan's Estate, 63 Cal. 536, 219 P. 87, which’ 


fect as the Gould case. 
cent years has been modified. In re Roth's Estate, 
P. 2d 509, 115.A.L.R. 836; In re Belknap's ce! 
152 P. 2d 657. 


The rule in the Grogan case, 
(10 Cal. 2d 399, 75 


There the decedent bequeathed to a cemetery company 
The court, as in the Gould 


to accept the bequest 
the former course 


the State courts is 
was to the same ef- 
however, in re- 


__ Cal. 2d 


——, 


In Massachusetts the principal announced in the Gould case has 
been applied. Clarke v. Treasurer, etc., 226 Mass. 301, 115 N.E. 


416; Hill v. Treasurer etc., 227 Mass. 331, 116 N, 


E. 509; The same 


rule holds in Texas. Sheppard v. Desmond, Tex. Civ. App. 169, S.W. 


2d 788, And in Kansas. State v. Mollier, 96 Kan. 


514, 152 P. 771, 





L.R.A. 19160 551; Rooney v. Inheritance Tax Com. , 
53 P. 2d 500. It should be noted, however, that the 


143 Kan. 143, 


re seems to be a 


tendency in recent years to follow the Vanderbilt and like cases in prefer- 
ence to the Gould case. In re Neller's Estate, 356 Pa. 628, 53 A. 2d 


122; In re Belknap's Estate, supra; In re J ohnson's 
425, 59 N.E. 2d 825. In the last cited case we find 
holding as follows: | 


"The clear distinction pointed out in the 
ther the will changes the rights vested under 


Estate, 389 Il. 
the reason for such 


above cases is whe- 


the contract, or whe- 


ther the will gives the legatees the right of succession to a bene- 


ficial interest in property different from that 
titled under the contract. 


to which they are en- 
If the only purpose of the will is to 


carry out the terms of an existing contract, the right of succes- 


sion to the beneficial interest in the property 





arises under the 
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contract, and not under the will." 
See also: In re Koeffler's Will, 218 Wis. 560, 260 N.W. 638. 
While, as will be seen from the above there is considerable con- 
fusion as to the correct rule in the state courts, especially in those of 
_the State of New York, wherein most of the important matters of death 
245 duties arose, the law was pretty well settled in the District of 
- Columbia by the decision of the United States Court of Appeals for that 
circuit in Slyder v. District of Columbia, 88 U.S. App. D.C. 170, 187 
F.2d 217, which arose in this Court, and involved an inheritance tax 
ona transfer of real estate. In that case the taxpayer purchased a 
house and caused title thereof to be taken in the name of his house- 
_ keeper upon the agreement that she would give up her boarding house 
_ business and take care of him and that she would will the property to him. 
The parties carried out the agreement, including the contract of the 
decedent to will the property to the taxpayer. This Court (3) held that 
the transfer was taxable (under Section 47-1601 (a) D.C. Code, 1951 
_ Edition, quoted above), because it was by will. On review by the United 
States Court of Appeals that decision was affirmed, that Court holding: 
"It is immaterial whether he (the taxpayer) is thought to have 
acquired it by her will or by the right of survivorship that the oral 
agreement sought to create, for the tax law expressly covers 
transfers 'by will * * * or by right of survivorship’. * * * *, 
"Statutes sometimes exempt from taxation transfers by 
will when they are made pursuant to contract, but Congress chose 
not to exempt such transfers. The choice appears to have been 
deliberate. In the same sentence by which Congress taxed all 
transfers from a decedent 'by will or by law, or by right of 
survivorship’ it proceeded to exempt from taxation transfers by 
deed intended to take effect after the death of the decedent 'in 
cases of a bona fide purchase for full consideration in money or 
money's worth.' " 


_ (3) Then the Board of Tax Appeals for the District of Columbia. 
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It is important to note that the Court of Appeals cited In re Howell's 
Estate, supra, preferring, it would seem, the principle laid down in that 
case unfavorable to the petitioner's contention rather than the more 
liberal rule stated in the Baker, Vanderbilt and Schmoll cases. 
The Court is not unmindful that in this case, unlike the Slyder case 


(and the Gould and Howell cases) there was no agreement to make a will. 








While there was an implied agreement on the part of the decedent to pay 
the debt which she owed the petitioner, she did not contract to pay it by 
246 a transfer in her will. The Court, however, does not believe such 
difference is important or material. What the Court of Appeals decided 
in the Slyder case was that the plain language of the taxing act should 
govern, and that any transfer by will, whether based on full considera- 
tion or not, was taxable. This is confirmed by noting that the Court of 
Appeals cited with approval Jacob v. Commissioner, 9 B.T.A. 636, 
affirmed, 34 F.2d 233, which actually involved a debt, and in which the 
United States Tax Court (4) found that the beneficiary, like the petitioner 
herein, "filed no claim in the probate court for the allowance of $75, 000 





as a debt owing to her". Such finding would have not been made unless 

the fact was considered significant. All of which prompts the suggestion 
that the petitioner herein, as was suggested in the Gould case and as was 
actually done in Bente v. Bugbee, 103N.J.L. 608, 137 A. 552, 58 A.L.R. 
1137, should have filed his debt claim in the probate proceedings. If he 
had, in all likelihood the real estate of the decedent in the District of 
Columbia would have been answerable for the debt, since the petitioner 
was a domiciliary of the District and could have looked to such property 
for the payment of his claim; and if in settlement he had been given the 
property or a part thereof, as was done for the creditor in Bente v. Bug- 
bee, supra, no tax would be legally assessable against such transfer. 
The petitioner did not file his claim in the probate proceedings, but ac- 
cepted the devise in satisfaction thereof. His tax liability must be de- 


termined accordingly. As was said by the United States Court of Appeals 


(4) Then the United States Board of Tax Appeals. | 
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in the Slyder case, "the tax law applies to what was done, not what 
might have been done". 

For the reasons stated the Court holds that an inheritance tax in 
the amount of $11,049.89 on a transfer under the will of Leah Rome, 
deceased, was validly assessed and collected from the petitioner and 

247 is hereby affirmed; and that the petitioner is not entitled to a re- 
fund of such tax orany portion thereof. 
Decision will be entered for respondent. 


/s/ Jo V. Morgan 
Judge 


248 | Filed July 26, 1956, D.C. Tax Court] 
DECISION 

This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hear- 
ing on said petition, it is by the Court, this 26th day of July, 1956, 

ADJUDGED AND DETERMINED, that an inheritance tax in the 
amount of $11,049.89, on a transfer under the will of Leah Rome, de- 
ceased, was validly assessed and collected from the petitioner and 
is hereby affirmed; and that the petitioner is not entitled to a refund 
of such tax or any portion thereof. 

/s/ Jo. V. Morgan 
Judge 

Findings of Fact, Opinion & Decision 
served as follows: 
David Rubenstein, 
Attorney for Petitioner 
* * * (Mailed 7/26/56) 
/s/ Phyllis R. Liberti, Clerk 
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249 | Filed Aug. 24, 1956, D.C. Tax Court] 
PETITION FOR REVIEW OF A DECISION OF THE DISTRICT 
OF COLUMBIA TAX COURT | 
To the Honorable Chief Judge and Circuit J udges of the United 
States Court of Appeals for the District of Columbia Circuit: 
1. George Hyman petitions for a review by the United States 
Court of Appeals for the District of Columbia Circuit, | of the decision 
of the District of Columbia Tax Court made in the above entitled pro- 





ceedings. | 
2. The decision of which review is sought affirmed a denial 
of a claim for refund of inheritance taxes in the amount of $5, 479.04 
assessed on September 30, 1955, and paid on October 17, 1955. 
3. A claim for refund was timely filed with the Office of the 
Assessor for the District of Columbia on the grounds that: 
A. Decedent, Leah Rome, was validly indebted to petitioner 
on the date of her death for the sum of $72, 054. 77 , 
B. The decedent devised certain real estate to petitioner 
in her last Will, "subject to whatever claim or lien the said 








George Hyman may have thereon". 
C. The indebtedness should have been considered in the 
determination of the taxable value of the real estate devised 
to petitioner and deducted from the gross value of said real 
estate. | 
250 4. The claim for refund was denied by the Office of the Asses- 
sor for the District of Columbia. | 
5. The District of Columbia Tax Court, by its decision of 

July 26, 1956, affirmed the denial of the claim for refund of inheritance 
tax, or any portion thereof, on the grounds that: _ 
A. The inheritance tax was validly assessed and collected 
from the petitioner on a transfer under the Will of Leah Rome, 
deceased. 

B. The debt of decedent to petitioner was not deductible 
from the value of the devised property where no formal debt 
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claim was filed by the petitioner in any probate proceedings. 
6. Jurisdiction is based on Title 47, Section 2404, District 
of Columbia Code (1951 Edition) Supplement IV. 


/s/ 8S. David Rubenstein 
Attorney for Petitioner 
* 


* * 
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QUESTION PRESENTED 


Decedent transferred to petitioner, by will, an interest in real property 


valued at $195,006. At the time of her death decedent wa 


is indebted to peti- 


tioner in the amount of $73,000. An inheritance tax was assessed against 


petitioner on the full amount of the value of the property transferred without 


allowing any deduction for indebtedness. 


In the opinion of respondent, therefore, the following question is pre- 


| 
sented: 





Where the applicable tax statute imposes an inheritance tax upon all 


real property, or any interest therein, transferred by will, without deduction 


on account of any indebtedness owed by decedent to the transferee, did the 


District of Columbia Tax Court err in holding that the Assessor, D. C. was 


correct in assessing inheritance tax against petitioner based on the full value 


of interest in real property so transferred? 
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COUNTER STATEMENT OF THE CASE 


The decedent, Leah Rome, sister of petitioner George Hyman, died 


domiciled in the State of Maryland on May 2, 1954, leaving a will dated 


November 16, 1944 in which she provided, in part, as 


follows: 





"The one-fifth interest which I now own in the real estate 
and other assets which formerly belonged to George Hyman 


Properties, Inc., was acquired by me from or 
brother, George Hyman, I hereby give, bequea 


ough my 
, and devise, 


absolutely, my entire interest in the said real estate and 
other assets unto my said brother, George Hyman, his heirs, 
personal representatives, and assigns, the said real estate 


being more particularly described in a deed fro 


George 


Hyman Properties, Inc. , to George Hyman and others, dated 
December 29, 1938, and recorded among the Land Records 


of the District of Columbia in Liber 7302, Folio 
the said real estate being located in the District 








553, all of 
of Columbia, 








~~ 


including the property known as Cleveland Apartments, the © 
land and improvements at the corner of Seventh and T Streets, 
and the apartment house at No. 1016 Sixteenth Street, North- 
west, and the other assets consisting of a one-fifth interest 

in bonds of the Washington Auditorium, of the face amount of 
$67, 000; the said real estate and bonds are subject to what- 
ever claim or lien the said George Hyman may have thereon." 
(Pet's App. 15-16.) 


- Mrs. Rome owned an undivided 20 per cent interest in three parcels 
of land in the District of Columbia which she bequeathed and devised to 
petitioner. That interest was, at the time of the death of Mrs. Rome, 
valued at $193,000.00. Mrs. Rome, at the time of her death, also owned 
bonds of the Washington Auditorium having a face value of $67, 000 and an 
actual value of $10,500.00. In addition, Mrs. Rome, at the time of her 
death, owned intangibles valued at $10,050.00. (Pet's App. 15-16). The 
real property owned by the deceased in the District of Columbia had been 
acquired by petitioner, George Hyman, in 1928, at a cost of $375, 000. 00, 
all of which had been reimbursed to petitioner in 1945 out of rents and 
profits from the operations of the properties. (Pet's App. 16). 

From 1938 to the date of the death of Mrs. Rome, certain of Mrs. Rome's 


living and household expenses were paid by her son who was employed by 


petitioner. The amounts expended by Mrs. Rome's son on her behalf were 


in turn reimbursed to the son by petitioner. Petitioner charged these 
amounts against the share of the profits from the operations of the Dis- 
trict properties which share decedent was entitled to receive as a conse- 


quence of her one-fifth interest in those properties. From 1938 to the 
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death of decedent, petitioner paid to Mrs. Rome's son a total of $153, 033.75 





and, in addition, on account of Federal and Maryland income taxes payable 
| 
by Mrs. Rome, petitioner disbursed the sum of $26, 499. 44, making a total 


| 
of $179, 533.19. For the same period, Mrs. Rome's income from her one- 





fifth interest in the District properties was $99, 696.28, The Tax Court 
found as a fact that at the time of her death, Mrs. Rome was indebted to 
petitioner for the amounts paid by petitioner to petitioner's son as reim- 
bursement for amounts expended by the son for decedent's living and house- 
hold:expenses, as well as for payments of taxes, in the total amount of 
$79, 836.91.1 (Pet's App. 16-17). | 
No proceedings for probate of decedent's will were instituted in the 
District of Columbia and all administration ree were undertaken 
in the State of Maryland. No claim or attempt was made by petitioner 
either in the State of Maryland or in the District of Columbia to recover 
against the estate the amount alleged to be due him from decedent. (Pet's 


App. 17). 





By an assessment dated September 30, 1955, petitioner was assessed 
an inheritance tax in the amount of $11, 049. 89, computed on the basis of 
| 
the value of the properties transferred to petitioner by decedent amounting 


to $193,000.00. This tax was paid by petitioner on October 17, 1955. On 


1 As amended, petitioner's petition filed in the District of Columbia Tax 
alleged an indebtedness of $72,054.77, approximately $7000. 00 less 
than that found by the Tax Court. (Pet's App. 8, 17). 
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December 29, 1955, petitioner filed his appeal in the Tax Court seeking to 
recover so much of the tax as was based upon the alleged indebt edness of 
decedent to petitioner. Petitioner, in his amended petition, claimed that 
he was entitled to a refund of inheritance tax in the amount of $5, 479. 04, 
computing the amount of tax for which refund was sought by allocating to 
the administration of decedent's estate in Maryland that proportion of the 
indebtedness of $72,054.77, as the value of the bonds, which had a situs 
in Maryland, bore to the value of the entire devise and bequest to peti- 
tioner under the decedent's will, and by allocating to the District of 
Columbia, for District of Columbia tax purposes, the remaining portion 
of the indebtedness amounting to $68,524.09. The indebtedness thus 
allocated to the District for District tax purposes, amounting to 
$68, 524.09, was subtracted from $193,000.00, the value of the Dis- 
trict of Columbia property devised to petitioner, leaving a balance as 
a District of Columbia taxable transfer of $124, 475.91 (Pet’s App. 17). 

The District of Columbia Tax Court concluded that the inheritance 
tax assessed against petitioner was valid and that petitioner was not en- 
titled to a refund of that tax, or any part thereof (Pet's App. 26). 

STATUTES INVOLVED 

Although the Brief for Petitioner refers correctly to those provi- 

sions of the inheritance and estate tax law involved in this case, peti- 


tioner’s brief does not set forth fully the provisions of the law applicable 
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to the case. The provisions are Sections 1(a) and (b), Article I, Title V, 


District of Columbia Revenue Act of 1939, 53 Stat. 1111, ch. 367 (Section 


47-1601(a) and Section 47-1601(b), D. C. Code, 1951) and read as follows: 





Section 1. (@@), Article I, Title V | 





"SEC. 1. (a) All real property and tangible and intangible 
personal property, or any interest therein, having its taxable 
Situs in the District of Columbia, transferred from any person 
who may die seized or possessed thereof, either by will or by 
law, or by right of survivorship, and al] ‘such property, or 
interest therein, transferred by deed, grant, bargain, gift, or 
sale (except in cases of a bona fide purchase for full considera- 
tion in money or money's worth), made or intended to take 
effect in possession or enjoyment after the death|of the dece- 
dent, or made in contemplation of death, to or for the use of, 
in trust or otherwise (including property of which the decedent 
has retained for his life or for any period not ascertainable 
without reference to his death or for any period which does not 
in fact end before his death (1) the possession or enjoyment of, 
or the right to the income from such property or (2) the right, 
either alone or in conjunction with any person, to designate the 
persons who shall possess or enjoy the property or the income 
therefrom), to the father, mother, husband, wife, children by 
blood or legally adopted children, or any other lineal descendants 
or lineal ancestors of the decedent, shall be subject to a tax as 


follows: | 
* * *. ? | 





Section 1. (b), Article I, Title V 


'(b) So much of said property so transferred to each of the 
brothers and sisters of the whole or half blood of the decedent 
shall be subject to a tax as follows: 3 per cen of so much 
of said property as is in excess of $2,000 and not in excess of 
$25, 000; 4 per centum of so much of said property as is in ex- 
cess of $25, 000 and not in excess of $50, 000; 6 per centum of 
so much of said property as is in excess of $50 000 and not in 
excess of $100, 000; 8 per centum of so much of said property 
as is in excess of $100, 000 and not in excess of $500, 000; 10 
per centum of so much of said property as is in excess of 


$500, 000. "' | 


| 
| 
| 
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SUMMARY OF ARGUMENT 

The District of Columbia inheritance tax law imposes a tax on all real 
property and tangible and intangible personal property, or any interest 
therein, having its taxable situs in the District of Columbia, transferred 
from a decedent, either by will or by law, or by right of survivorship, and 
also taxes all such property, or interest therein, "transferred by deed, 
grant, bargain, gift, or sale (except in cases of a bona fide purchase for 
full consideration in money or money's worth), * * **', 

The only exception in the inheritance and estate tax law to the imposi- 
tion of tax is, as stated in the Act, in those cases of a bona fide purchase 
for full consideration in money or money's worth. By the statute, such 
exempt transfers must be made by deed, grant, bargain, gift, or sale, 
and not by will. This Court has so held in Slyder v. District of Columbia, 
88 U.S. App. D.C. 170, 187 F 2d 217. 

Petitioner, upm the death of his sister, Mrs. Rome, inherited under 
the will of the decedent property having a value of $193,000.00. Although 
petitioner claimed that at the time of the death of the decedent she was in- 
debted to him in the amount of $72,054.77, petitioner made no claim against 
the estate of the decedent either in the probate proceedings in Maryland or 
in any proceeding in the District of Columbia, and accepted the transfer 
made to him by the decedent under her will. Petitioner now claims that, 


for District of Columbia tax purposes, he is entitled to deduct from the 
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value of the properties left to him the amount of the alleged indebtedness of 





the decedent to him. This deduction is not permitted under the statute, and 
would be contrary to statutory provisions and to the weight of authority as 


expressed in the decided cases on similar matters. The assessment of in- 





heritance tax against petitioner was valid, and the Tax Court's decision in 


this case was correct and should be affirmed. 





ARGUMENT 
At the time of her death in 1954, decedent, Leah! Rome, owned a 
one-fifth interest, valued at $193,000.00, in real property in the District 
of Columbia which, by a wiil made by the decedent in 1944, she left to her 
brother, George Hyman, the petitioner in this case. By the same will 
the decedent left to Mr. Hyman her one-fifth interest in bonds of the 


Washington Auditorium; which was valued at the time of decedent's death 





at $10,500.00. This will of the decedent contained the statement that "the 
said real estate and bonds are subject to whatever claim or lien the said 
George Hyman may have thereon." (Pet's App. 10-11, 15-16). The situs 
of the bonds, for tax purposes, was the State of Maryland, and administra- 


tion proceedings were had in Maryland in connection with decedent's estate. 





Ancillary proceedings were not instituted in the District of Columbia. Based 
upon the value of the real property transferred by decedent to petitioner, an 
| 


assessment of inheritance tax against petitioner in the amount of $11, 049. 89 





> was made by the Assessor of the District of Columbia under the inheritance 


and estate tax laws of the District. This assessment was contested by 





| 
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petitioner by a proceeding in the District of Columbia Tax Court on the ground 
that during the lifetime of the decedent petitioner had paid certain of her ex- 
penses and that these expenses, aggregating $72,054.77, constituted a debt 
owed by decedent to petitioner which was deductible from the value of the pro- 
perty acquired by petitioner through decedent's will. It was not claimed in the 
amended petition filed by the petitioner in this case, and it is not claimed by 
petitioner in his brief in this case, that the transfers of property to petitioner 
under decedent's will were in consequence of any contract between decedent 


and petitioner for the making of such transfers, or that these transfers were 


the consequence of a bona fide purchase of the properties by petitioner for 


full consideration in money or money's worth, as the inheritance tax law pro- 
vides. The only question on this appeal, as it was before the District of 
Columbia Tax Court, is whether, for District of Columbia inheritance tax 
purposes petitioner is entitled to deduct from the value of the properties 
transferred to him by the will of the decedent, amounts for which the dece- 
dent was indebted to petitioner at the time of her death when no claim against 
the estate was made by him either in the probate proceedings in Maryland, 
or in any proceeding in the District of Columbia. The Tax Court answered 
the question in the negative. (Pet's App. 16-17). 

Section 1(a) of the District of Columbia inheritance and estate tax law 
(Section 1(a), Article I, Title V, District of Columbia Revenue Act of 1939, 
53 Stat. 1111, ch. 367, Section 47-1601), D. C. Code, 1951) provides for 





—e 


the imposition of an inheritance tax on: 


"All real property and tangible and intangible! personal 
property, or any interest therein, having its taxable situs 
in the District of Columbia, transferred from any person 
who may die seized or possessed thereof, either by will or 
by law, or by right of survivorship, and all such property, 
or interest therein, transferred by deed, grant, bargain, 
gift, or sale (except in cases of a bona fide purchase for 
full consideration in money or money's worth), made or in- 
tended to take effect in possession or enjoyment after the 
death of the decedent, * * *"', | 


By the statute, all property, or any interest in such property, having its 


taxable situs in the District of Columbia, and transferred py will is subject 





to inheritance tax. Moreover, under the same statute /all property or in- 
terest therein "transferred by deed, grant, bargain, gift, or sale (except 
in cases of a bona fide purchase for full consideration in money or money's 
worth) made or intended to take effect in possession se enjoyment after the 
death of the decedent, or made in contemplation of death, is subject to the 
imposition of an inheritance tax. Thus, there is no atceveian to the tax on 
property transferred by a decedent by will and only one exception to the 

taxability of transfers of property by deed, grant, eet gift, or sale 


where such transfers are made or intended to take effect in possession or 


enjoyment after the death of the decedent or made in contemplation of death. 





That exception arises only in cases of a bona fide purchase for full considera- 





tion in money or money's worth. The reference in the inheritance tax law to 
deeds, grants, bargains, gifts and sales, is not applicable in this case for 


the reason that the transfers here in question were the consequence of the 
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will of the decedent. Petitioner does not contend that the transfers to him 
were based upon a bona fide purchase of the properties for full consideration 
in money or money's worth. In any event, there is no evidence which would ‘ 
support such a contention. i 

The imposition of the inheritance tax is not limited to property gratui- ; 
tously given by will, but is extended to all property so transferred. In Re 
Gould's Estate, 156 N. Y. 423, 51 N.E. 287. The tax is imposed upon the 
privilege of transferring property by will. The property involved herein 
was transferred by will and does not come within any exception of the in- 
heritance tax statute. This Court so construed the inheritance tax statute 
in Slyder v. District of Columbia, 88 U.S. App. D.C. 170, 171, 187 F. 2d 
217, when it stated: 

"Statutes sometimes exempt from taxation transfers by 

will when they are made pursuant to contract, but Congress 

chose not to exempt such transfers. The choice appears to 

have been deliberate. In the same sentence by which Congress 

taxed all transfers from a decedent ‘by will or by law, or by 

right of survivorship’, it proceeded to exempt from taxation 

transfers by deed intended to take effect after the death of the 


decedent 'in cases of a bona fide purchase for full considera- 
tion in money or money's worth.'". 





To the same effect is In re Kidd's Estate, 188 N.Y. 274, 80 N.E. 924, In re 
Howell's Estate, 255 N. Y. 211, 174 N.E. 457, In re Cohen's Estate, 270 N. Y. 
383, 1 N.E. 2d 474, In re Grogan's Estate, 63 Cal. 536, 219 P. 87, Inre 
Roth's Estate, 10 Cal. 2d 399, 75 P. 2d 509, 115 A.L.R. 836, Clarke v. 


Treasurer, etc., 226 Mass. 301, 115 N.E. 416; Hill v. Treasurer, etc., 


> 
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227 Mass. 331, 116 N.E. 509, Sheppard v. Desmond, Tex. Civ. App. 
169 S.W. 2d 788, State v. Mollier, 96 Kan. 514, 152 P, 771, L.R.A. 1$16c 


551, Rooney v. Inheritance Tax Com., 143 Kan. 143, 53 P. 24500. These 


of the Tax Court 


(J.A. 18-24). That opinion properly concluded that the assessment of inheri- 





cases are cited, relied on and discussed in the opinion 


tance tax against petitioner was correct under the decisions on similar ques- 
tions by this and other courts. | 
CONCLUSION 

It is respectfully submitted that the decision of the District of Columbia 

Tax Court affirming the assessment of inheritance tax was correct and should 
be affirmed. | 
Respectfully submitted, 


CHESTER H. GRAY, 
Corporation Counsel, D; Css 


MILTON D. KORMAN, 
Principal Assistant Corporation 
Counsel, D. C., 





HENRY E. WIXON, 

Assistant Corporation Counsel, D. C. 
LEO J. EHRIG, LR. 

Assistant Corporation Counsel, D. C., 
Attorneys for Respondent, 

District Building, 
Washington 4, D. C. 
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IN THE | 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


GEORGE HYMAN, 


Petitioner, 





v. No. 13,549 : 


DISTRICT OF COLUMBIA, 
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Respondent. 


ON PETITION FOR REVIEW OF A DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 





PETITION FOR REHEARING EN BANC 
Respondent, District of Columbia, respectfully petitions the Court, 
pursuant to Rule 26 of the General Rules of this Court, for a rehearing of 


the above-entitled case by the entire Court sitting en banc. 





On July 15, 1957, a division of this Court consisting of Circuit 


Judges Miller, Fahy and Burger, Circuit Judge Fahy dissenting, reversed 





a decision of the District of Columbia Tax Court affirming an assessment 
of District of Columbia inheritance taxes against petitioner, and remanded 
the above-entitled case to the District of Columbia Tax Dourt with instruc- 
tions to redetermine the tax. 

The grounds for this petition are as follows: 


The majority of the division of this Court in its opinion of July 15, 





1957, stated the question presented in the above-entitled case to be as 


follows: 
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"We have before us for the first time this question 
concerning local inheritance taxation: when realty is 
devised ‘subject to whatever claim or lien' the 'devisee 
may have thereon, should the tax on the transfer be 
computed on the gross value of the realty, as the Dis- 
trict of Columbia Tax Court held, or on the net value 
after the devisee's claim thereon has been deducted, as 
the petitioner contends?" 


A majority of the Court, Judge Fahy betes answered this 


question in the affirmative. It is submitted that the decision of this 





Court is contrary to the law of inheritance taxation as established in 
this and other jurisdictions. ! 


| 
A recitation of the underlying facts is contained in the decision 


i 
! 


of the District of Columbia Tax Court (Pet's App. 15-17), and in the 
briefs filed by both parties hereto. At page 3 of the slip opinion of 
this Court, it is stated: | 


"While a tax on inheritance or succession is not a 
property tax but a duty or excise laid on the privilege 
of taking property by descent, it is measured neverthe- 
less by the market value of the transferred property at 
the time the owner died. It is true that an not fellow 





devise transfers the legal title, but it does not follow that 
the gross value of the realty so transferred is the yard- 


stick by which the tax should be measured. If it is encum- 

bered at the date of death, the then market value of the 

property transferred is the gross value less the encumbrance. 

* * *", (Underscoring supplied. ) | 

Accepting the above as a correct construction of the inheritance 
tax statute, the question presented is whether or not the realty devised 
by Mrs. Rome to her brother George Hyman was encumbered at the date 
of death of Mrs. Rome. | 

As this Court stated, "The crucial language in the will is simple 


2 
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and exact: 'subject to whatever claim or lien the said George Hyman may 
have thereon.'". The word “thereon” used in the "subject to" clause 


refers back to the real property which was devised. The question then 





resolves itself to this: did George Hyman have any claim or lien which 
es “encumbered” the real property devised to him? Respondent submits 
that he did not. This conclusion may be tested in light of what a purchaser 
would have received had decedent sold her one-fifth share in the real 
property prior to the date of her death. The ovetiabew tn such case would 
undoubtedly have taken that interest free and clear of any general obliga- 
tion or debt owing from decedent to petitioner. Certainly, petitioner could 
3 not have followed the property into the hands of the purchaser and asserted 
thereon a mere general obligation due from Mrs. Rome, Petitioner, in 
such case, would have been forced to collect his debt from the proceeds of 
the sale in the hands of Mrs. Rome, or more precisely, from any assets 
in her hands. This would not be true if the obligation were "a claim or 
lien" constituting an "encumbrance" on the property. I is apparent that 
the property transferred to Mr. Hyman was transferred to him unencum- 
bered. : 
Referring to the "subject to" clause of the will, this Court stated, 
at page 4 of its opinion, as follows: | 
, "We must construe these testamentary words in the 3 
! light of the circumstances which existed when Mrs. Rome 
| used them. She knew she owed her brother something 
but she probably did not know how much, which explains 


the word 'whatever' in the expression 'whatever claim or 
lien' he may have thereon. It is logical, we think, to 
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suppose she thought he had, or at least that she wanted 
him to have, a claim or lien on the realty interest she 
had acquired through his good offices, to secure the 7 
large advances he made for her benefit. * * **,” (Under- 
scoring supplied. | 
Mrs. Rome, by the language used in her will, did not create a claim or 
lien in favor of George Hyman on realty belonging to her. The claim or 
lien either existed in law or none existed. There is absolutely no evidence 


in the record to support the statement that Mrs. Rome wanted petitioner 





to have a claim or lien on the realty "to secure the large advances he made 
for her benefit."* Indeed, the brother-sister pelattonatitn between George 
Hyman, petitioner herein, and Mrs. Rome, the decedent, negates any infer- 
ence that security was required for such advances. Petitioner, himself, 
testified, in part, "The rest of it, that was a private family affair that I 
have advanced money to my sister that Mrs. Rome and myself keep on the 


other books". (R. 169.) (Underscoring supplied. ) Further, decedent's 





son, Benjamin T. Rome, in answer to a question by the court as to why 
decedent left the devised property to her brother, George Hyman, rather 


than to her own children, testified: 





"THE COURT: Why did she [decedent] say she left 
it to him? a 


"THE WITNESS: He had helped her get an interest in 
the property and get accumulative value. In other words, he 
had made possible her being a member of this group having 
the property, and as there is value accumulated she got the 
benefit, so for that reason she felt that he was entitled to it, 
and I think another reason which she mentioned some little 
while back is that during his lifetime she didn't want some 
other party to have anything to do with it. In other words, she 
wanted him to have the property and control without others being 
in the picture." (R. 72.) (Underscoring supplied.) 
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The testimony of decedent's son miilitates against the conclusion that de- 
cedent devised her interest in real property to her brother, George 
Hyman, because of advances made to decedent to enable her to meet 
| 
her living expenses. As this Court stated, the testamentary words must 
be construed "in the light of the circumstances which existed when Mrs. 
Rome used them". She used them in her last will dated November 16, 
1944 (Pet's App. 15). 
The first sentence of the paragraph containing the “subject to™ 
clause in decedent's will of November 16, 1944 reads: | 
"The one-fifth interest which I now own in the real 
estate and other assets which formerly belonged to 
George Hyman Properties, Inc., was acquired by me 
from or through my brother, George Hyman. I hereby 
give, bequeath, and devise, absolutely, my entire interest 


in the said real estate and other assets unto my said brother, 
George Hyman * * *"", (Pet's App. 10.) 





This statement by decedent verifies the testimony quoted above of de- 
cedent's son, and clearly indicates the reason for the Navines Decedent 
favored her brother, petitioner herein, over her own children because 
petitioner was responsible for the acquisition by Mrs. Rome of the 
interest in the devised property which later became <0 valuable. As 
her son testified, '* * *she wanted him to have the property and control 
without others being in the picture” because "* * *he had made possible 
her being a member of this group having the property . * wrt 

Although this Court states that Mrs. Rome used these testamentary 


words because she wanted petitioner to have a claim or lien on the realty 











interest she had acquired through him "to secure the large advances, 


made for her benefit", the record is devoid of any evidence upon which 





to base this supposition by the Court. To the contrary, however, the 


record indicates that the words in the decedent's will "subject to what- 





ever claim or lien the said George Hyman may have thereon", were 
inserted because of the existence in 1944, at the time the will was 
prepared, of an obligation owed by decedent to Mr. Hyman in the 
form of a note which secured an original loan in 1928 in the sum of 


$375, 000, made by Mr. Hyman to Mr. Hyman's wife, his wife's 





mother, his nephew, Phillip Sacks, and the decedent Mrs. Rome. The 


testimony of Mr. Hyman in this matter was as follows: | 
"BY MR. RUBENSTEIN: 
"Q Can you tell us how you obtained them, sir? 


| 

"A In 1928 the George Hyman Construction Company 
owned a lot of property and I thought the Construction Com- 
pany should not be interested in property, it was just a build- 
ing business, and I organized a small company under the 
name of George Hyman Properties, Incorporated, and only 
put in $5000, but I took 60 percent and my wife took 10 per- 
cent and her mother had 10 percent and Mrs. Rome had 10 
percent and a nephew of mine, Phillip Sacks, had 10 per- 
cent and that, all together, was $5000, and we bought all the 
properties from the George Hyman Construction Company 
and I loaned them about in the neighborhood of $375, 000 to 
pay for the properties. We had it assessed -- aparaieed 
I mean, and we bought that property. 





"Then later on, Mrs. Hyman's mother gave Ss her five 
shares and that gave her 20 percent ownership and Mr. Phillip 
Sacks gave his five shares to Mrs. Rome, so that gave Mrs. 
Rome 20 percent ownership, and the understanding was that 
for my money that I have advanced I should take |out the first 

















money that comes in from rental or profit or any ition 
way and that thing ran on until 1938, about 10 a at 





"In 1938 we found that it wasn't necessary fot a 
corporation because we wasn't doing any business, just 
holding the properties, and we dissolved the company 
and we let the property go as tenancy common pro rata, 
my wife one-fifth, my sister one-fifth, and I ha three- 
fifths. 





"About that time the debt was reduced to $301, 000 
to me, round figures. So then we agreed that I should 
collect the rent on all of it and apply it to my noe all 
the profit and income on my note.” | 


"In 1945 that note was wiped out. That was all the 
profit made up for the $301, 000 and we had the property 
in the clear. Now that was the part that Mr. Meads took 
care of on his books so he can pay the income tax, find 
the income and pay the income tax and apply the rest of 
it to my account." (R. 160-162.) | 


The testimony before the District of Columbia Tax Court, in addition to 
that of Mr. Hyman, pertaining to the note held by Mr. Hyman as security 


for his loan to Mrs. Rome and others, shows that from the commence- 





ment of this venture until 1945, the records of the venture were so 
maintained as to show a continuing obligation to Mr. Hyman with respect 
of that loan. In fact, the books of the joint venture contained a separate 
account for the note payable to Mr. Hyman, against which account charges 
were made as Mr. Hyman received the profits from the venture in liquida- 


tion of that note. 





The evidence relating to the procedures used in the maintenance 


of the books of the joint venturers in connection with the loan from Mr. 


Hyman to his associates, including the deceased Mrs.' Rome, as given 
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by Mr. Hyman's accountant, was as follows: 
"BY MR. RUBENSTEIN: 


"Q Mr. Meads, I am referring to the equity account 
of Leah Rome which was previously placed in evidence 
and do you know why there are only credit entries for the 
period January 1, 1939 through December 31, 1944? 





"A Yes. 

"Q Do you know of your own knowledge ? 

"A Yes. 

"Q Why would that be, sir? 

"A At the start of this set of books there was a note 
owed to Mr. Hyman in the amount of three hundred and 
one some thousand dollars -- 

"Q That is in this book? 

"A Yes. 

"Q Where, sir? 

"A Under notes payable, George Hyman. 


"Q All right. 





"A (Continuing) As money was drawn out, cash 
money that is, was drawn out from the incomes received, 
it was charged against the note owed to Mr. bees from 
a period of 1939 to 1945, until that note was = 0 
(R. 189.) 





No distribution of any of the rents and profits from the properties was 
made to any of the owners of those properties, including Mrs. Rome, 
until sometime in 1945, at which time the application of the profits 
towards liquidation of the note held by Mr. Hyman for the loan made 
by him to Mrs. Rome and others had completely satisfied that loan 
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(Pet's App. 16). At the time of drawing her will in November: 1944, 
petitioner had never received, in hand, one cent of profit. She un- 
doubtedly knew then that the note to George Hyman had not been com- 
pletely liquidated. It is beyond question that the outstanding balance 
due to George Hyman's note was the “claim or lien" to which decedent 
referred in her use of the testamentary language "subject to whatever 
claim or lien the said George Hyman may have thereon". That amount, 
currently due on the purchase price of the real property involved, would, 
from the facts of this case, and to the lay mind, constitute a "claim or 
lien” on such property. And this "claim or lien" was paid in full in 1945 
and was not in existence at the date of decedent's death, It must also 
be remembered that the greater part of the total sum of the advances 
made by petitioner to decedent occurred subsequent to 1944, when de- 
cedent drew her will. Mrs. Rome died May-2, 1954, dimost 10 years 
subsequent to drawing her will (Pet's App. 15). The remainder of the 
Court's opinion is not referred to since that portion of the opinion assumes 
the existence of an encumbrance upon the property. | 
The Court declined to consider the multitude of laeneeicnss cited 
by the Tax Court in its opinion and upon which respondent relied because 


none of the cases cited was concerned with a testamentary "subject to” 





provision. For the same reason the Court refused to apply the rule set 
down in Slyder v. District of Columbia, 88 U.S. App. D.C. 170, 187 
F. 2d 217, 1951. | 














Since respondent has shown above that the devised property was 
not encumbered by any "claim or lien * * *thereon", it is submitted that 
the decision herein should be governed by the rule enunciated in the Slyder 
case, supra, and in Matter of Gould's Estate, 156 N. y. 423, 51 N.E. 287. 
The statute in the Gould case, as here, required that a tax be imposed upon 
the transfer of any property by will. There, as here, the Court assumed 
the existence of a debt for services in the amout of $5, 000,000.00. The 
existence of the debt was stated in the will. The Court held valid the 
assessment of the inheritance tax on the transfer of assets amounting to 


$5, 000, 000 in the following language: 





"He (George) could have refused compensation in this 
manner, and had he done so, whatever sum he might have 
recovered against the estate under the agreement with his 
father would not have been taxable under the Taxable Transfer 
Act, for there would have been in such case no transfer by 
will. This he did not do, but instead elected to accept a trans- 
fer of a certain amount of money, bonds, and stocks under the 
will in compensation for his services, and the question is, Is 
the money and property thus transferred taxable? To that 
question the statute must furnish the answer. The statute 
reads: 'A tax shall be and is hereby imposed upon the trans- 
fer of any property * * * when the transfer is by will.' It 
will be noted that the imposition of the tax is not limited to 
property gratuitously given by will, but is extended to all 
property so transferred. Was not the property| mentioned in 
this codicil transferred by will? Certainly it was, for the 
title to the bonds and stocks described in the codicil was taken 
away from the estate of Jay Gould and vested in George J. 
Gould under and by virtue of the second codicil jof the will, 
and such property is therefor taxable under the! express pro- 
visions of this statute. * * *. | 





"It follows from what has been said that the |property trans- 
mitted to defendant by the will is liable for the payment of the 
inheritance tax."" (J.A. 21-22.) | 
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Section 1(a) of the District of Columbia dineribaven and estate tax 
law (Section 1(a), Article I, Title V, District of Columbia Revenue Act 
of 1939, 53 Stat. 1111, ch. 367, Section 47-1601(a), D. C. Code, 1951) 
provides for the imposition of an inheritance tax on: | 


"All real property and tangible and intangible personal 
property, or any interest therein, having its taxable situs 
in the District of Columbia, transferred from any person 
who may die seized or possessed thereof, either by will or 
by law, or by right of survivorship, and all such property, 
or interest therein, transferred by deed, grant, bargain, 
gift, or sale (except in cases of a bona fide purchase for 
full consideration in money or money's worth), made or 
intended to take effect in possession or enjoyment after 
the death of the decedent, * * *''. | 





By the statute, all property, or any interest in such property, having its 
taxable situs in the District of Columbia, and transferred by will is subject 
| 


to inheritance tax. Moreover, under the same statute all property or in- 





terest therein "transferred by deed, grant, bargain, gift, or sale (except 
in cases of a bona fide purchase for full donuieretin money or money's 
worth) made or intended to take effect in possession or enjoyment after’ 
the death of the decedent, or made in contemplation of death, is subject to 
the imposition of an inheritance tax. Thus, there is no exception to the 
tax on property transferred by a decedent by will and bai one exception 

to the taxability of transfers of property by deed, graut, bargain, gift, 


or sale where such transfers are made or intended to take effect in pos- 
ee eee eee Se 





session or enjoyment after the death of the decedent or made in contempla- 
tion of death. That exception arises only in cases of a bona fide purchase 


for full consideration in money or money's worth. The reference in the 
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inheritance tax law to deeds, grants, bargains, gifts and sales, is not 
applicable in this case for the reason that the transfers here in question 


were the consequence of the will of the decedent. Petitioner does not 








contend that the transfers to him were based upon a bona fide purchase 
of the properties for full consideration in money or money's worth. In 
any event, there is no evidence which would support such a contention. 
CONCLUSION | 
In view of the foregoing, respondent respectfully requests that 
this petition be granted and the case be set down for rehearing en banc. 
Respectfully submitted, 


CHESTER H. GRAY, 
Corporation Counsel, DC: 


MILTON D. KORMAN, 
Principal Assistant Corporation 
Counsel, D.C., 


HENRY E. WIXON, 
Assistant Corporation Counsel, D.C., 


LEO J. EHRIG, JR., 
Assistant Corporation Counsel, D.C., 
Attorneys for Respondent, 

District Building, 
Washington 4, D. C. 





CERTIFICATE OF COUNSEL 
I, Henry E. Wixon, Assistant Corporation Counsel for the District 
of Columbia, attorney for respondent in the above-entitled case, hereby 


certify that the foregoing petition is presented in good faith and not for delay. 





HENRY E. WIXON, 
Assistant Corporation Counsel, D.C. 
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UNITED STATES COURT OF APPE 
For The District of Columbia Circuit | 


No. 13, 549 


GEORGE HYMAN, 
Petitioner 
v. 
DISTRICT OF COLUMBIA, 
Respondent. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





ON PETITION FOR REVIEW OF DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 


Petitioner, George Hy:nan, by and through his counsel of record, 
respectfully submits this Answer, pursuant to Rule 26 of the General 
Rules of this Court, to respondent's petition for a rehearing of the 
above-entitled case by the entire Court sitting en banc. 


The Grounds for this Answer are as follows: 


I 
-Following a full and comp! 2te hearing of the testimony and 
consideration of the documentary evidence submitted, the District of 
Columbia Tax Court found as a fact that the petitioner paid out monies 
for the living and household expenses of the decedent, Leah Rome, 
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during the period from 1938 to the date of death (1954) and that as of 
the date of Geath, decedent was indebted to petitioner in the amount of 
$79,836.91. (Pet's App. 16-17). 


| 
The finding of fact relating to the existence of the debt was 


considered and adopted by the majority of the division of this Court. 
(Slip opinion - 4). 


This clearly negates the theory of respondent, | advanced for the 
first time in its petition for rehearing, that the "subject to” provision 





contained in decedent's will related only to the repayment of the 

balance due for the purchase of the real estate in which decedent had 
a one-fifth interest and not to the repayment of the monies loaned for 
her living and household expenses. 


I ! 
The ruling in this case was specifically limited by the following 
language found in the slip opinion at page 9: | 


"Limiting our ruling to the language of the will here 
involved and to the facts and circumstances shown to 
BIG its ck es DERAARSES SOREN ORES | eewkaw mre 





The classes of cases in which rehearings by this Court sitting 
en banc have been held, have been stated by Chief Judge Harold E. 
Stephens in an address to the District of Columbia Bar Association on 
November 17, 1952, set forth in Vol. XX, No. 3, Journal of the Bar 
Association of the District of Columbia, Page 103, are as follows: 


1. Cases involving a question whether a decision of 
the Court should be overruled. ! 


2. Cases involving a question as to the power of the 
Court. | 





3. Cases involving a question of extraordinary public 
importance. | 
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Certainly the respondent cannot claim this case to be one involving 
either a question of extraordinary public importance or one in which 
there is any question as to the power of the Court. Moreover, the case 
is not one which requires the Court to overrule a prior decision reached 
in another matter as the question presented in this = arises for the 





first time. (Slip opinion - 1). 

It is respectfully submitted that the re: is attempting to 
obtain a review of a decision of one of the duly constituted divisions of 
this Court. As such, the en banc hearing would serve as an additional 
general court of appeals for the decisions of a division of this Court. 


Til | 
Finally, the District of Columbia Tax Court held that the District 
of Columbia inheritance tax is payable only on that which the bene- 
ficiary receives (Slip opinion - 6), but misinterpreted the decision of 
this Court in the case of Clawans v. Sheets, 67 App. D.C. 366, 92 F.2d 
917. The majority of the division of this Court which reviewed the de- 
cision of the District of Columbia Tax Court mney affirmed this Court's 


decision in Clawans v. Sheets, supra. 


CONCLUSION ! 

In view of the foregoing, petitioner respectfully requests that the 

petition for rehearing en banc be denied. | 
Respectfully submitted, 

S. DAVID RUBENSTEIN 


636 Wyatt Building 
Washington 5, D. C. 
Attorney for Petitioner 
CERTIFICATE OF SERVICE _ 
I hereby certify that a copy of the foregoing Answer to Petition for 
Rehearing En Banc was mailed, postage prepaid, to Henry E. Wixon, 
Esq., Assistant Corporation Counsel, D.C., District Building, 14th 
and E Streets, N.W., Washington, D.C., sai for Respondent, 


this 26th day of August, 1957. 





S. DAVID RUBENSTEIN 
Attorney for Petitioner 





